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1 Bush v. Gore, 121 S. Ct. 525 (2000). 
2 60 U.S. (19 How.) 393 (1857).
3 347 U.S. 483 (1954).
4 408 U.S. 238 (1972). 
5  410 U.S. 13 (1973). 
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6 See, e.g., Tom Brady, Black Monday (1955); James J. Kilpatrick, The Southern Case for School Segregation (1962).
7 See, e.g., Learned Hand, The Bill of  Rights 55 (1958) (“I have never been able to understand on what basis it [Brown] 
does or can rest except as a coup de main.”); Herbert Wechsler, Toward Neutral Principles of  Constitutional Law, 73 
Harv. L. Rev. 1, 32-34 (1959) (criticizing the Court in Brown for its failure to justify its result on any “neutral principle”). 
8 See, e.g., sources cited supra notes 6-7; Edmond Cahn, Jurisprudence, 30 N.Y.U. L. Rev. 150 (1955).  See also Michael J. 
Klarman, Brown, Originalism, and Constitutional Theory: A Response to Professor McConnell, 81 Va. L. Rev. 1881, 1931 
(1995) (noting that in 1954 Brown “was not seen to be so obviously correct”). 
9 See, e.g, John C. Jeffries, Jr., Justice Lewis F. Powell, Jr. 330 (1994) (stating that Brown “is universally approved as both 
right and necessary[;] . . . [m]ore powerful by far than any academic theory of  constitutional interpretation is the legend of  
Brown”).  For other similar statements, see the sources cited in Klarman, supra note __, at 1928 n. 125. 
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10 505 U.S. 833, 865 (1992). 
11 Id. 
12 478 U.S. 186, 194 (1986) (plurality opinion).
13 For some representative critiques of  Bush, see Ronald Dworkin, “A Badly Flawed Election,” New York Review of  Books, 
Jan. 11, 2001, at 53 (calling Bush “one of  the least persuasive Supreme Court opinions that I have ever read”); Jeffrey 
Rosen, “Disgrace,” New Republic, Dec. 25, 2000, 18 (noting that the Justices, “by not even bothering to cloak their willful-
ness in legal arguments intelligible to people of  good faith who do not share their views, . . . made it impossible for citizens 
of  the United States to sustain any kind of  faith in the rule of  law. . .”); Anthony Lewis, “A Failure of  Reason: The Su-
preme Court’s Ruling isn’t Convincing,” Pittsburgh Post-Gazette, Dec. 18, 2000, A-13 (judging the decision “a dismal failure,” 
judged by the standard of  providing “reasoned arguments,” and concluding that it “invites people to treat the court’s aura 
of  reason as an illusion”); Neal Katyal, “Politics over Principle,” Washington Post, Dec. 14, 2000, A35 (calling decision “law-
less and unprecedented”); J. Dionne Jr., “So Much for States’ Rights,” Washington Post, Dec. 14, 2000, A35 (accusing the 
majority of  “contort[ing] their own principles and creat[ing] new law”); Scott Turow, “No Turning Back neFrom the Dart 
the Court has Thrown,” Washington Post, Dec. 17, 2000, B1 (quoting Dean Terry Sandalow to the effect that the decision 
was “incomprehensible” and “an unmistakably partisan decision without any foundation in law”). 
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14 Robert G. Kaiser, “Opinion is Sharply Divided on Ruling’s Consequences,” Washington Post, Dec. 14, 2000, A25. 
15 Id.
16 See, e.g., Michael J. Klarman, Fidelity, Indeterminacy, and the Problem of  Constitutional Evil, 65 Fordham L. Rev. 
1740 (1997). 
17 See cases cited infra notes __. 
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18  Republican defenders of  Bush probably would respond that the liberal Justices likewise voted their partisan political 
preferences.  Yet, it is not so clear that this is true.   First, two of  the Bush dissenters, Justices Souter and Stevens, were 
Republicans for most of  their adult lives, and for all we know still consider themselves to be such.  While both of  these 

necessarily supported the Democratic presidential candidate in the 2000 election.  More importantly, it is unfair to the 
four dissenters to assume that they would have voted the opposite way had the parties been reversed.  The majority and 
dissenting opinions are similar in that each set of  Justices reached results that seem consistent with their partisan political 
preferences (on the dubious assumption, questioned above, that Souter and Stevens preferred Gore to Bush).  The two 
sets of  opinions are dissimilar, as I hope to show, in that the dissenters followed existing law, while the majority made up 
new (bad) law.  Under these circumstances, it seems a compelling inference that the Justices in the majority allowed their 
political preferences to trump the law.  It is far more dubious to infer that the dissenters followed their political preferences 
rather than the existing law.
19 Republican commentators defending the Court’s ruling have tended to emphasize that the Court saved the country 
from a constitutional crisis, or that it was Gore who initially invited judicial resolution of  the election controversy (and 
thus scarcely can be heard to complain when the Supreme Court provided that resolution), or that Democrats are hypo-
critical to complain of  judicial activism, which they invented.  See, e.g., Paul A. Gigot, “Liberals Discover the Tyranny of  
the Courts,” Wall Street Journal, Dec. 15, 2000 (noting that “having turned the Supreme Court into a superlegislature, the 

Washington Post, 
Dec. 15, 2000, A41 (defending Bush on the ground that Democrats “turned this into a lawyers’ contest” and that the Court 
averted “a true constitutional crisis”); David G. Savage & Henry Weinstein, “‘Right to Vote led Justices to Ruling,” Los 
Angeles Times, Dec. 14, 2000 (reporting the views of  lawyer Carter Phillips, who defended the result but not the reasoning 
of  Bush, and of  law professor John Yoo, who agreed with the result but was “surprised” by the equal protection rationale 

Washington Post, Dec. 17, 2000, B1 
(conceding that the decision may have been “poorly reasoned” or attributable to “partisan motives,” but denying that this 
makes it “illegitimate,” and noting that Democrats frequently have embraced judicial activism).
Few conservative commentators have undertaken the onerous burden of  defending Bush on its merits.
See, e.g., Michael W. McConnell, Two-and-a-Half  Cheers for Bush v. Gore, U. Chi. L. Rev.  (forthcoming 2001). 
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20 See Michael J. Klarman, Constitutional Fetishism and the Clinton Impeachment Debate, 85 Va. L. Rev. 631, 654-55 
(1999) (arguing that, in light of  the “legal indeterminacy” surrounding impeachment, “it is natural and perhaps inevitable 
that the personal values of  the interpreters will determine legal outcomes”). 
21 See id. at 631-50. 
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22 Bush v. Gore, slip opinion at 8-9.  This was not the only equality concern the majority raised.  The majority also suggested 
that limiting a manual recount to undervotes (and excluding overvotes) and using untrained personnel as vote counters 
raised equal protection concerns.   
23 The plethora of  states employing the “intent of  the voter” standard in a wide variety of  contexts, including manual 
recounts and the counting of  write-in and absentee ballots, no doubt were surprised to learn that they have been acting 
unconstitutionally all along.  For these state laws, see Bush, slip opinion at 3 n.2 (Stevens, J., dissenting).  See also Brief  of  
Respondents, Bush v. Gore, at 36 (noting that before voting machines were invented, the “intent of  the voter” standard 
was universally employed). 
24 See Brief  of  Respondent, Bush v. Gore, at 44-45 (noting the prevalence of  the “intent of  the voter” standard and list-
ing numerous judicial decisions applying it).  It is worth pointing out that had the Florida Supreme Court prescribed a 

the state court was changing state law and thus violating Article II.  See Bush v. Gore, slip opinion at 7 (refusing to decide 

-
tion “would have raised an issue as to whether this Court would be substantially rewriting the Code after the election”). 
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25 See, e.g., United States v. Virginia, 518 U.S. 515, 568 (1996) (Scalia, J., dissenting); Rutan v. Republican Party of  Illinois, 
497 U.S. 62, 95 (1990) (Scalia, J., dissenting). 
26 Justice Souter, who disagreed with most aspects of  the majority and concurring opinions, agreed that standardless 
manual recounts were “wholly arbitrary,” and thus unconstitutional.  Bush, slip opinion at 7 (Souter, J., dissenting).  Un-
like the majority, Souter did proffer an explanation for why standardless recounts were constitutionally distinct from the 
use of  disparate voting mechanisms likely to yield different rates of  nonvotes.  Souter argued that local variety in the use 

recount unconstitutional on the basis of  a minimum rationality standard, this is not the way that standard generally has 
been applied by the Court.  See, e.g., Minnesota v. Clover Leaf  Creamery Co., 449 U.S. 456 (1981); Williamson v. Lee Opti-
cal, 348 U.S. 483 (1955).  It is not hard to conjure possible explanations for a court (or legislature) to decline to specify 

way to decide upon the optimal standard might be for different counties to experiment with different standards and then 
compare notes.  Second, “local variety” also might justify leaving it to county canvassing boards to use their discretion in 

U.S. 420, 426 (1961) (“A statutory discrimination will not be set aside if  any state of  facts reasonably may be conceived to 
justify it.”).   Finally, the Florida courts
not to transgress on the state legislature’s prerogatives with regard to the selection of  presidential electors.  For the state 

Court reversal on Article II grounds.  Under these circumstances, it was not “wholly arbitrary” for the Florida Supreme 

27 See Ford Fessenden, “Contesting the Vote: The Voting Machines,” New York Times, Dec. 1, 2000, A29.  See also Bush, 
slip opinion at 4 (Breyer, J., dissenting) (noting that voters in counties with different voting machines arrived at the polls 
“with an uequal chance that their votes will be counted”); id. at 4 n.4 (Stevens, J., dissenting) (noting that the percentage 
of  nonvotes–undervotes and overvotes together–in Florida counties using punch card ballots was 3.92%, while the same 
rate in counties using optical scan systems was only 1.43%). 
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28 See, e.g., Dan Keating, “Democrats Had Most Voided Votes in Fla.,” Washington Post, Jan. 27, 2001, A1; Theodore M. 
Porter, “It’s Not in the Numbers,” Washington Post, Nov. 26, 2000, B1.  See also Jeffrey Rosen, “Speed Kills Misjudge,” 
New Republic -
stitutional). 
29 See John Mintz, “Florida Ballot Spoilage Likelier for Blacks,” Washington Post, Dec. 3, 2000, A1; David Montgomery, 
“Simmering Election Anger Incites Rights Leaders,” Washington Post, Jan. 5, 2001, A10; see also Keating, supra note __ 
(noting that Republican-leaning counties were more likely to use modern vote-counting technology that reduces the likeli-
hood of  overvotes by alerting voters of  the problem before they have left the voting booth).
30 See Bush, slip opinion at 3-4 (Breyer, J., dissenting); see also Rosen, supra note __ (“By preventing states from correct-
ing the counting errors that result from different voting technologies, the conservatives have precipitated a violation of  
equal treatment far larger than the one they claim to avoid.”)
31 See, e.g., Savage & Weinstein, supra note __ (quoting law professor David Cole to the effect that the majority’s equal 
protection rationale means that “every state electoral system in the country is in violation,” and reporting law professor 
Pamela Karlan making a similar point). 
32 Bush, slip opinion at 10. 
33 Id. at 11. 
34 Bush, slip opinion at 10-11. 
35 For this notion, see, e.g., Henry M. Hart, Jr. & Albert M. Sacks, The Legal Process: Basic Problems in the Making and 
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Application of  Law 164-70 (tentative ed. 1958); Wechsler, supra note __, at 11-12, 15-17. 
36 See James V. Grimaldi & Roberto Suro, “Risky Bush Legal Strategy Paid Off,” Washington Post,  Dec. 17, 2000,  A32 
(noting that the equal protection argument was “initially thought so weak” that Bush’s lawyers thought it did not raise a 
substantial federal question).  See also David Von Drehle, “In Florida, Drawing the Battle Lines,” Washington Post, Jan. 29, 
2001, A1 (noting serious divisions within the Bush camp and among Republican lawyers more generally as to whether the 
equal protection argument was even worth raising). 
37 See Amended Brief  of  Appellees, Gore v. Harris (Supreme Court of  Florida, Case No. SC00-2431), p. 45.  See also 
Brief  of  Respondents, Bush v. Gore, 35 (noting that petitioners raised their equal protection challenged to standardless 
recounts in just “one throwaway line” in the state supreme court).
38 See, e.g., Michael Perry, The Authority of  Text, Tradition, and Reason: A Theory of  Constitutional “Interpretation,” 58 
S. Cal. L. Rev. 551, 566 (1985) (“[Just] about any choice a majority of  the Supreme Court is likely to make would probably 
fall within [the] boundary [set by] accepted canons of  judicial behavior, even in conjunction with the constitutional text.”). 
39 See Brown v. Allen, 344 U.S. 443, 540 (1953) (Jackson,  J., concurring).
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40 See, e.g., William Kristol & Jeffrey Ball, “Against Judicial Supremacy,” Weekly Standard, Dec. 4, 2000, 10 (noting that 
“[i]t would . . . be a mistake . . . for Bush to put too much hope in the federal courts” because “[m]ost GOP-appointed 
judges will vote as federalists, for the right of  states to prevail on election law,” and thus will reject the equal protection 
argument); Charles Lane, “Bush’s Appeal to High Court Raises Issue of  Fairness,” Washington Post, Nov. 23, 2000 (“Even 
Republican lawyers who sympathize with Bush’s case express doubt about the Bush campaign’s [equal protection] claim.”); 
Editorial, “The Election Road Narrows,” New York Times, A28 (noting, after the initial Supreme Court remand, that once 
the Florida Supreme Court revised its ruling to address the Court’s Article II concern, “there is unlikely to be any federal 
issue that would warrant further review by the United States Supreme Court”); Charles Lane, “Territory is Uncharted for 
Court Action,” Washington Post, Nov. 10, 2000, A1 (describing the various state law disputes generated by the election and 

matter is likely to be settled in Florida’s courts, with no ultimate appeal to the U.S. Supreme Court.”).  See also Scott Turow, 
“No Turning Back From the Dart the Court has Thrown,” Washington Post, Dec. 17, 2000, B1 (noting that constitutional 
scholars “of  all stripes” had predicted that the Supreme Court would not get involved in the case).  
41 See, e.g., Davis v. Bandemer, 478 U.S. 109, 143, 145, 158, 161 (1986) (O’Connor, J., with Rehnquist, J., dissenting) 
(warning against “the federal judiciary” becoming involved in “the most heated partisan issues,” denying that the Equal 
Protection Clause provides “a judicially manageable standard” for adjudicating political gerrymandering claims, and deny-
ing that “mainstream political parties” require federal judicial protection). 
42 Bush, slip opinion at 12. 
43 See Bush, slip opinion at 5 (Stevens, J., dissenting); id. at 2 (Souter, J., dissenting). 
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44 Id. at 12.  The concurring opinion makes this same point, emphasizing the “wish” of  the state legislature to take ad-
vantage of  the federal safe harbor provision–a wish that appeared nowhere in the statute, but only in the state supreme 
court opinion.  Id. at 11-12 (concurring opinion). 
45 Bush, slip opinion at 2 (concurring opinion) (emphasis added).
46 See Gore v. Harris, slip opinion at 5 (per curiam). 
47 121 S.Ct. 471 (2000). 
48 Id. at 474 (noting that “a legislative wish to take advantage of  the ‘safe harbor’ would counsel against any construc-
tion of  the Election Code that Congress might deem to be a change in the law”).  Nothing in the Florida election code 
expresses such a “wish,” and even if  it did, it is hard to fathom which statutory interpretations this insight would “counsel 
against,” given that state courts engaging in statutory interpretation presumably always are trying correctly to identify the 
legislature’s intention. 
49 See, e.g., Gore v. Harris, 2000 WL 1867628 (Fla. 2000) (Shaw, J., concurring) (“[I]n my opinion, December 12 was not 
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a ‘drop-dead’ date under Florida law.”). 
50 See Bush, slip opinion at 5-6 (Breyer, J. dissenting). 
51 See, e.g., David G. Savage & Henry Weinstein, “‘Right to Vote’ Led Justices to 5-4 Ruling,” Los Angeles Times, Dec. 
14, 2000, A1.  
52 Bush, slip opinion at 2. 
53 See infra text accompanying notes __. 
54 See McPherson v. Blacker, 146 U.S. 1 (1892). 
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55 Bush, slip opinion at 2 (Rehnquist, C.J., concurring).  This principle is about as well-established as any can be.  See, e.g., 
Murdock v. Memphis, 87 U.S. (20 Wall.) 590 (1875).  See also Commissioner v. Estate of  Bosch, 387 U.S. 456, 465 (1967) 
( “the state’s highest court is the best authority on its own law”).
56 Id. at 3. 
57 See, e.g., United States v. Morrison, 120 S. Ct. __ (2000) (restrictive reading of  commerce clause power); Alden v. 
Maine, 527 U.S. 706 (1999) (state immunity from suit in state court); City of  Boerne v. Flores, 117 S.Ct. 2157 (1997) (re-
strictive reading of  Section 5 power); Seminole Tribe of  Florida v. Florida, 517 U.S. 44 (1996) (state immunity from suit in 
federal court under Eleventh Amendment); Printz v. United States, 117 S.Ct. 2365 (1997) (tenth amendment prohibition 

58 See, e.g., Antonin Scalia, Originalism: The Lesser Evil, 57 U. Cin. L. Rev. 849 (1989); McIntyre v. Ohio Elections 
Comm’n, 514 U.S. 334, 370-71 (1995) (Thomas, J., concurring); id. at 372 (Scalia, J., dissenting).



R. EMERJ, Rio de Janeiro, v. 20, n. 2, p. 8 - 53, Maio/Agosto. 2018  22 

59 Electoral Count Act of  1887, 24 Stat. 373, 3 U.S.C. §5 (providing a safe harbor from congressional challenge where a 

concerning the appointment of  . . . [electors] . . . by judicial or other methods”) (emphasis added). 
60 See Bush, slip opinion at 2 (Stevens, J., dissenting).
61 See Fla. Stat. §102.168.
62 Cf. Gregory v. Ashcroft, 501 U.S. 452, 460 (1991) (requiring an “unmistakably clear” statement by Congress before 
construing a federal anti-discrimination law to apply to a state’s judiciary because it is “[t]hrough the structure of  its gov-
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63 U.S. Const., Art. I, §1.  

v. Ryan, 293 U.S. 288 (1935) and Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935).  For a modern illustration 
of  how defunct the nondelegation doctrine is, see Mistretta v. United States, 488 U.S. 361 (1989).  In all fairness, at least 
the Chief  Justice is on record as favoring a reinvigoration of  this doctrine.  See, e.g., Industrial Union Dep’t v. American 
Petroleum Institute, 448 U.S. 607, 672-76 (1980) (Rehnquist, J., concurring). 
65 Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984); see also Laurence H. Tribe, 
American Constitutional Law 994 n.52 (3d ed. 2000) (collecting Chevron cases). 
66 See, e.g., NLRB v. United Food & Commercial Workers Union, 484 U.S. 112, 133-34 (1987) (Scalia, J., concurring, with 
Rehnquist, C.J.); INS v. Cardoza-Fonseca, 480 U.S. 421, 453-55 (1987) (Scalia, J., concurring).  
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67 Id. at 4-5 (citing NAACP v. Alabama ex rel. Patterson, 357 U.S. 449 (1958), Bouie v. City of  Columbia, 378 U.S. 347 
(1964), and Fairfax’s Devisee v. Hunter’s Lessee, 7 Cranch 603 (1813)). 
68 See, e.g., Peter W. Low & John C. Jeffries, Jr., Federal Courts and the Law of  Federal-State Relations 82 (4th ed. 1998) 
(“[i]f  there were no limits on the freedom of  state courts to determine whether a contract had been created and the nature 
of  its obligations, the federal limitation might be easily evaded”).
69 See, e.g., Indiana ex rel. Anderson v. Brand, 303 U.S. 95, 100 (1938) (“On such a question [of  whether there is a con-
tract], one primarily of  state law, we accord respectful consideration and great weight to the views of  the State’s highest 
court but, in order that the constitutional mandate may not become a dead letter, we are bound to decide for ourselves 
whether a contract was made, what are its terms and conditions, and whether the State has, by later legislation, impaired 
its obligation.”).
70 See, e.g., Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 1032 n.18 (1992) (noting that the Court will defer only 
to “an objectively reasonable application
71 See, e.g., Bouie v. City of  Columbia, 378 U.S. 347 (1964).
72 See, e.g., Murdock v. Memphis, 87 U.S. (20 Wall.) 590 (1875). 
73 See, e.g., NAACP v. Alabama ex rel. Patterson, 357 U.S. 449 (1958).  See generally Broad River Power Co. v. South Caro-
lina, 281 U.S. 537, 540 (1930) (“[I]f  there is no evasion of  the constitutional issue, and the non-federal ground of  decision 
has fair support, this Court will not inquire whether the rule applied by the state court is right or wrong, or substitute its 
view of  what should be deemed the better rule, for that of  the state court.”) (citations omitted).  
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74 See Bush, slip opinion at 5 (Ginsburg, J., dissenting) (noting that the three cases invoked by the concurring opinion were 
“embedded in historical contexts”).

era.  See Fairfax’s Devisee v. Hunter’s Lessee, 7 Cranch 603 (1813); Martin v. Hunter’s Lessee, 1 Wheat. 304 (1816); Bush, 
slip op. at 5 (Ginsburg, J., dissenting). 
76 NAACP v. Alabama ex rel. Patterson, 357 U.S. 449 (1958). 
77  See generally Numan Bartley, The Rise of   Massive Resistance: Race and Politics in the South During the 1950s (1969).
78 See generally Walter Murphy, The South Counterattacks: The Anti-NAACP Laws, 12 Western Pol. Q. (1959).  On 
background to NAACP v. Alabama, see Mark V. Tushnet, Making Civil Rights Law: Thurgood Marshall and the Supreme 
Court, 1936-1961, at 284-89 (1994); Robert Jerome Glennon, The Jurisdictional Legacy of  the Civil Rights Movement, 
61 Tenn. L. Rev. 869, 887-900 (1994). 
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79 Most of  the other leading cases rejecting the adequacy of  state procedural grounds for denying federal rights also 
involve southern states obstructing the civil rights movement.  See, e.g., Barr v. City of  Columbia, 378 U.S. 146 (1964); 
NAACP v. Alabama ex rel. Flowers, 377 U.S. 288 (1964); Shuttlesworth v. City of  Alabama, 376 U.S. 339 (1964); Wright v. 
Georgia, 373 U.S. 284 (1963).  See also Low & Jeffries, supra note __, at 109 (“It is no coincidence that many such cases 
arose in the civil rights litigation in the 1960s.”); Glennon, supra note __, at 887-900. 
80 357 U.S. at 456 (concluding that “[w] e are unable to reconcile the procedural holding of  the Alabama Supreme Court 
in the present case with its past unambiguous holdings”).
81 Id. at 458. 
82 See, e.g., NAACP v. Alabama ex rel. Flowers, 377 U.S. 288, 297-300 (1964); Barr v. City of  Columbia, 378 U.S. 146, 149 
(1964).  See also Indiana ex rel. Anderson v. Brand, 303 U.S. 95, 105-07 (1938) (rejecting a state court’s determination of  

83 Bush, slip opinion at 4 (concurring opinion). 
84 See Bush, slip opinion at 7 (Stevens, J., dissenting) (noting that what must underlie the concurring Justices’ unwillingness 

of  the state judges who would make the critical decisions if  the vote count were to proceed”).
85 See id., slip opinion at 6 (Ginsburg, J., dissenting) (objecting that the Florida Supreme Court ought not be “be bracketed 
with state high courts of  the Jim Crow South”).
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86 378 U.S. 347 (1964).
87 d. at 349 n.1 (reproducing statute). 
88 Id. at 352. 
89 See, e.g., Bouie, 378 U.S. at 363, 367 (Black, J., dissenting) (noting that nobody could have been misled by this construc-
tion of  the statute). 
90 See, e.g., Thomas P. Lewis, The Sit-in Cases: Great Expectations, 1963 Sup. Ct. Rev. 101; Monrad G. Paulsen, The Sit-in 
Cases of  1964: “But Answer Came There None,” 1964 Sup. Ct. Rev. 137. 
91 I have described some of  the internal deliberations in the sit-in cases, with citations to the original documents, in Mi-
chael Klarman, An Interpretive History of  Modern Equal Protection, 90 Mich. L. Rev. 213, 272-76 (1991). 
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-
ployee who had been deputized as a sheriff  constituted state action); Garner v. Louisiana, 368 U.S. 157 (1961) (reversing 
disburbing-the-peace conviction on due process ground of  total absence of  evidence).
93 See Hugh Davis Graham, The Civil Rights Era: Origins and Development of  National Policy, 1960-1972, at 151 (1990). 
94  See, e.g., John Calvin Jeffries, Jr., Legality, Vagueness, and the Construction of  Penal Statutes, 71 Va. L. Rev. 189, 211 
(1985) (arguing that the “core concept of  notice as a requirement of  fairness to individuals” focuses on “whether the 
ordinary and ordinarily law-abiding individual would have received some signal that his or her conduct risked violation 
of  the penal law”). 
95 See, e.g., Peter Low, et al., Criminal Law: Cases and Materials 100 (2d ed. 1986) (speculating that “the Court’s applica-
tion of  [fair notice] principles to the Bouie facts was somewhat more rigid than would have been the case if  a more ordi-
nary trespass was involved” and noting that “the Supreme Court itself  understands the context of  Bouie as qualifying its 
message, . . . [since] . . . Bouie has not become a substantial constraint on the interpretation of  ambiguities in subsequently 
construed federal criminal statutes”). 
96 Bush, slip opinion at 7-12.
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97 Id. at 8
98 On the contrast between the new and the old contest provisions, see Gore v. Harris, slip opinion at 9 n.9
99 The dissenting opinions of  Justices Souter and Breyer ably demonstrate how the Florida court’s interpretation of  all 
the relevant statutory ambiguities were at least reasonable.  See Bush, slip opinion at 2-6 (Souter, J., dissenting); id. at 6-8 
(Breyer, J., dissenting).   Several of  the points made in this and the following paragraphs are also made in those dissenting 
opinions. 
100 Id. at 9 (concurring opinion). 
101 Id.
102 Fla. Stat. §102.168(3)(c) (2000). 
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103 See Gore v. Harris, slip opinion at 23-25. 
104 See, e.g., Boardman v. Esteva, 323 So. 2d 259, 267 (Fla. 1975) (denying, in the context of  a challenge to absentee bal-
lots, that there is any “magic in the statutory requirements,” and insisting that the “important” question is whether “the 
will of  the people was effected”); State ex rel. Carpenter v. Barber, 198 So. 49, 50-51 (Fla. 1940) (concluding that a ballot 
shall be counted “if  the will and intention of  the voter can be determined,” even if  the voter did not follow the instruc-
tions for marking the ballot”); Wiggins v. State ex rel. Drane, 144 So. 2d 62, 63 (Fla. 1932) (holding that ballots that “clearly 
indicate the choice of  the voter” must be counted, even if  “irregular”); Darby v. State ex rel. McCollough, 75 So. 411, 412 
(Fla. 1917) (per curiam) (“Where a ballot is so marked as to plainly indicate the voter’s choice and intent in placing his 
marks thereon, it should be counted as marked unless some positive provision of  law would be thereby violated”).  But 
see McAlpin v. State ex rel. Avriett, 19 So. 2d 420 (Fla. 1944). 
105 Fla. Stat. §101.5614 (5) (providing that no ballot shall be disregarded “if  there is a clear indication of  the intent of  the 
voter as determined by a canvassing board”); see also id. §102.166 (7). 
106 See, e.g., In re Election of  U.S. Representative for Second Congressional Dist., 653 A. 2d 79, 90-91 (Ct. 1994) (reject-
ing the view that legal votes are only those complying strictly with the ballot instructions and instead counting all ballots 
upon which “the intent of  the voter” is apparent “in light of  all the available evidence disclosed by the ballot”); Duffy v. 
Mortensen, 497 N.W. 2d 437, 439 (S.D. 1993) (holding that a punch card ballot with two corners of  the chad detached 
must be counted, since the voter’s intent could be discerned, and “the policy of  the state is to count each person’s vote 
in an effort to determine the true and actual intent of  the voters”); Pullen v. Mulligan, 561 N.E. 2d 585, 611 (Ill. 1990) 
(holding that “voters should not be disfranchised where their intent may be ascertained with reasonable certainty, simply 
because the chad they punched did not completely dislodge from the ballot”); Fischer v. Stout, 741 P.2d 217, 221 (Alaska 
1987) (holding that punch card ballots marked entirely in pen and pencil are legal votes, “because they provided clear evi-

ballots with “hanging chads” could be counted, since “the intention of  the voter could be clearly discerned”); McCavitt v. 
Registrar of  Voters of  Brockton, 434 N.E. 2d 620, 624-25 (Mass. 1982) (holding that the court must ascertain the intent 

them); Escalante v. City of  Hermosa Beach, 241 Cal. Rptr. 199, 201-03 (Cal. App. 1987). 
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deference courts owe to agency legal interpretations, see David M. Greenbaum & Lawrence E. Sellers, Jr., 1999 Amend-
ments to the Florida Administrative Procedure Act: Phantom Menace or Much Ado About Nothing?, 27 Fla. St. L.  Rev. 499, 
522-24 (2000).  Compare also Krivanek v. Take Back Tampa Political Comm., 625 So. 2d 840, 844 (Fla. 1993) (“although 
not binding judicial precedent, advisory opinions of  affected agency heads are persuasive authority and, if  the construc-
tion of  law in those opinions is reasonable, they are entitled to great weight in construing the law as applied to that af-
fected agency of  government”); State Dep’t of  Health & Rehabilitative Servs. v. Framat Realty, Inc., 407 So. 2d 238, 242 
(Fla. App. 1981) (according a “most weighty presumption of  validity” to agency rulemaking) with Tampa Electric Co. v. 
Garcia, 767 So. 2d 428 (Fla. 2000); Legal Environmental Assistance Foundation v. Board of  County Comissioners, 642 
So. 2d 1081, 1083-84 (Fla. 1994) (refusing to defer to an “unreasonable” interpretation); see also Darby v. State ex rel. 

legal vote).  For the rule that only interpretations implicating an agency’s expertise warrant deference, see, e.g., Zopf  v. 
Singletary, 686 So. 2d 680, 682 (Fla. App. 1996); Board of  Trustees v. Department of  Management Servs., 651 So. 2d 170, 
173 (Fla. App. 1995).  For the rulemaking requirement, see Fla. Stat. §120.54.  For the willingness of  Florida courts to 

see, e.g., Florida Cities Water Co. v. Florida Pub. Serv. Comm’n, 384 So. 2d 1280, 1281 (Fla. 1980); Anheuser-Busch, Inc. v. 
Dep’t of  Business Regulation, 393 So. 1177, 1182 (Fla. App. 1981).  I am grateful to Jim Rossi for directing me to relevant 
sources and for helping to clarify Florida administrative law for me.
108 It is ironic, given the concurring opinion’s emphasis on the text of  the Florida election code, that it was the Bush camp 
arguing against a literal, and in favor of  a holistic, reading of  the statute.  
109 Broward County Canvassing Board v. Hogan, 607 So.2d 508 (Fla. Ct. App. 1992) (per curiam).
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110 See Gore v. Harris, slip opinion at 61 (Harding, J., dissenting) (noting that the “abuse of  discretion” standard applicable 
at the protest phase does not apply during the contest phase); Bush, slip opinion at 8 (Breyer, J., dissenting). 
111 Fla. Stat. §102.168(8).
112 See supra __. 
113 he concurring opinion notes that even if  the manual recount could have been completed by December 12, “the 
inevitable legal challenges and ensuing appeals to the Supreme Court of  Florida and petitions for certiorari to this Court 
could not possibly be completed by that date.”  Bush, slip opinion at 11 (concurring opinion).  It is not obvious this is 
true, especially since the relevant date is December 18, not December 12. But even if  it were true, it is not obvious why a 
completed manual recount with uncompleted judicial challenges ought not to be preferred to a machine count that clearly 
missed thousands of  ballots on which the voters’ intention could be discerned. 
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114 See, e.g., Krivanek v. Take Back Tampa Political Comm., 625 So. 2d 840, 845 (Fla. 1993) (“election laws should gener-
ally be liberally construed in favor of  an elector”); State ex rel. Chappell v. Martinez, 536  So. 2d 1007, 1009 (Fla. 1988) 
(noting that ‘the object of  holding an election” is “the electorate’s effecting its will through its balloting, not the hyper-
technical compliance with statutes”); Boardman v. Esteva, 323 So. 2d 259, 263, 269 (Fla. 1975) (noting that “the right of  a 
citizen to vote” is more important than “unyielding adherence to statutory scripture” and “that the primary consideration 
in an election contest is whether the will of  the people has been effected”); State ex rel. Carpenter v. Barber, 198 So. 49, 51 
(Fla. 1940) (“It is the intention of  the law to obtain an honest expression of  the will or desire of  the voter.”).  
115 Bush, slip opinion at 11 (concurring opinion) (noting that the manual recount of  undervotes was “a search for elu-
sive–perhaps delusive–certainty”). 
116 Fla. Stat. §102.166 (4)(c); §101.166(5). 
117 See supra note __. 
118 See, e.g., David Tell, “The Bush Victory,” Weekly Standard, Dec. 25, 2000, p. 9 (criticizing the Florida Supreme Court 
decision as “ridiculous” and “ghastly”); Nelson Lund, “An Act of  Courage,” Weekly Standard, Dec. 25, 2000, at 19 (accus-
ing the Florida Supreme Court of  “violat[ing] the Constitution” and blaming it for forcing the Supreme Court to inter-
vene); Robert F. Nagel, “From U.S. v. Nixon to Bush v. Gore,” Weekly Standard, Dec. 25, 2000, at 20 (calling the Florida 
Supreme Court decision “stunning” and a product of  “intellectual anarchy”); Michael S. Greve, “The Real Division in the 
Court,” Weekly Standard, Dec. 25, 2000, at 28 (noting some doubt whether “repeated judicial attempts to stack the deck in 
a presidential election do not compare to the moral scandal of  Jim Crow”); Kristol & Bell, supra note __ (arguing that the 
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“injustice being done by the Florida Supreme Court” is helping Gore to “steal” the election); Krauthammer, supra note 
__ (blaming a “rogue state supreme court,” which in “an astonishing burst of  willfulness,” created a “constitutional crisis” 
because of  its “mission” to defeat George W. Bush); Matthew Vita & Juliet Eilperin, “Congress Braces for Battle over 
Electoral Votes,” Washington Post, Nov. 22, 2000, A19 (quoting House Majority Whip Tom DeLay accusing the Democratic 
Party of  “prosecuting a war to reverse the results of  a fair, free election by any means necessary” and calling the Florida 
Supreme Court decision “a blatant and extraordinary abuse of  judicial power”); Eiric Pianin & Helen Dewar, “Congress 
Sits on Political Powder Keg,” Washington Post, Dec. 10, 2000, A31 (noting that DeLay and other congressional Republicans 
have accused Democrats and Florida’s Supreme Court of  an effort to “steal” the election from Bush).  Indeed, the con-

Bush, 
121 S. Ct. at 533 (“None are more conscious of  the vital limits on judicial authority than are the members of  this Court. . 
. . When contending parties invoke the process of  the Court, however, it becomes our unsought responsibility to resolve 
the federal and constitutional issues the judicial system has been forced to confront.”). 
119 On the other hand, in defense of  the state supreme court, Florida precedents really do emphasize the importance of  
effectuating the will of  the voters in election controversies.  See supra __. 
120 Bush, slip opinion at 8 (Ginsburg, J., dissenting) (“Were the other members of  this Court as mindful as they generally 

121 Wright v. West, 505 U.S. 277, 291 (1992) (Thomas, J., plurality op.) (habeas proceeding); id. at 371 (Scalia, J., dissent-
ing).  See also O’Dell v. Netherland, 521 U.S. 151, 156 (1997) (Thomas, J.) (under Teague, federal courts on habeas review 
must defer to state courts’ “reasonable, good-faith interpretations” of  federal court precedent).  See also Sandra D. 
O’Connor, Trends in the Relationship Between the Federal and State Courts from the Perspective of  a State Court Judge, 
22 Wm & Mary L. Rev. 801, 813 (1981) (“There is no reason to assume that state court judges cannot and will not provide 
a ‘hospitable forum’ in litigating federal constitutional questions.”).
122 Cf. Planned Parenthood v. Casey, 505 U.S. 833, 995-1002 (1992) (Scalia, J. dissenting) (analogizing Casey to Dred Scott, 
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lambasting the notion that the Court can settle great national controversies through constitutional adjudication, and laud-
ing the idea of  local rather than national solutions). 
123 See supra __. 
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124 See, e.g., Alexander Bickel, The Least Dangerous Branch 16-23 (1962).
125 530 U.S. 57 (2000).
126 517 U.S. 620 (1996). 
127 518 U.S. 515 (1996). 
128 457 U.S. 202 (1982).
129 431 U.S. 494 (1977).
130 433 U.S. 584 (1977).
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131 383 U.S. 663 (1966).
132 381 U.S. 479 (1965).
133 297 U.S. 278 (1936). 
134 273 U.S. 536 (1927).  I provide support for the claim that these decisions involved suppression of  outlier state prac-
tices in Michael J. Klarman, Rethinking the History of  American Freedom, 42 Wm. & Mary L. Rev. 265, 279 nns.60-65 
(2000) (book review). 
135 Statements subscribing to this myth are collected in Michael J. Klarman, Rethinking the Civil Rights and Civil Liber-
ties Revolutions, 82 Va. L. Rev. 1, 1-3 & nns. 1-14 (1996).  For speculation on why the myth continues to hold sway, see 
id. at 18-31. 
136 41 U.S. (16 Pet.) 539 (1842). 
137 60 U.S. (19 How.) 393 (1857).
138 347 U.S. 483 (1954). 
139 408 U.S. 238 (1972).
140 410 U.S. 113 (1973).
141 438 U.S. 265 (1978). 
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142 See, e.g., Engel v. Vitale, 370 U.S. 421 (1962). 
143 See, e.g., Texas v. Johnson, 491 U.S. 397 (1989).
144 384 U.S. 436 (1966). 
145 See Klarman, Civil Rights, at 46-62. 
146 See id. at 62-66. 

577, 606 & n.142, 607 & n.148 (1993).  
148 2 U.S. (2 Dall.) 419 (1793). 
149 298 U.S. 587 (1936). 
150  See William R. Casto, The Supreme Court in the Early Republic: The Chief  Justiceships of  John Jay and Oliver Ells-
worth 200 (1995); 1 Charles Warren, The Supreme Court in United States History 101 (1926). On hostile public reaction 
to Chisholm, see id. at 96-101.
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151 See William Leuchtenburg, The Origins of  FDR’s Court-Packing Plan, 1966 S. Ct. Rev. 347, 376-77
152 A.L.A. Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935). 
153 Carter v. Carter Coal Co., 298 U.S. 238 (1936).
154 See Barry Cushman, Rethinking the New Deal Court: The Structure of  a Constitutional Revolution 34-35 (1998); 
Leuchtenburg, supra note __, at 368. 
155 See generally Numan Bartley, The Rise of  Massive Resistance: Race and Politics in the South During the 1950s (1969); 
Neil R. McMillen, The Citizens’ Council: Organized Resistance to the Second Reconstruction, 1954-64 (1971); Benjamin 
Muse, Ten Years of  Prelude: The Story of  Integration Since the Supreme Court’s 1954 Decision (1964). 
156 See, e.g., C. Herman Pritchett, Congress Versus the Supreme Court 1957-1960, at 18 (1961) (noting attacks on the 
Court by southerners that “were vituperative in the extreme, calling into question not only the ability but also the motives 
and the patriotism of  the justices”); Walter F. Murphy, Congress and the Court: A Case Study in the American Political 
Process 264-65 (1962) (noting polls revealing a rise in the Supreme Court’s unfavorable ratings among white southerners 
after Brown).  Brady, supra note __, conveys a vivid sense of  how whites in the deep South felt about the Supreme Court 
as a result of  Brown. 
157 See, e.g., Matthew David Lassiter, The Rise of  the Suburban South: The “Silent Majority” and the Politics of  Edu-
cation, 1945-75 (Ph.D., University of  Virginia 1999),  Part IV: The Suburbanization of  Southern Politics:  The Silent 
Majority and the Fate of  the Sunbelt, 34 (noting a Gallup Poll released in May 1970 which revealed that only 16 percent 
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of  southern whites opposed sending their children to school with any blacks, as compared with 61 percent in 1963).  

Charles Warren, The Supreme Court in United States History 302-09 (1926?); Stanley I. Kutler, ed., The Dred Scott Deci-
sion: Law or Politics? 46-50, 56-63 (1967) (reproducing Republican editorial and political criticism).  
159 See, e.g., Walker Lewis, Without Fear or Favor: A Biography of  Chief  Justice Roger Brooke Taney 423 (1965) (Dred 
Scott “impaired the prestige of  the Court for years to come”); id. at 470-71 (noting ferocious Republican attacks on Chief  
Justice Taney after his death in 1864); Charles Evans Hughes, The Supreme Court of  the United States, its Foundation, 
Methods and Achievements: An Interpretation 51 (1928) (“It was many years before the Court, even under new judges, 
was able to retrieve its reputation”); Edwin Corwin, The Dred Scott Decision, in Light of  Contemporary Legal Doctrines, 
17 Am. Hist. Rev. 52, 68-69 (1911) (concluding that the process of  “recuperating its shattered reputation” was “so slow 
and laborious” that the Court did not “play anything like its due role of  supervision” during the Civil War and Reconstruc-
tion).  But see Fehrenbacher, supra note __, at 579 (“[T]he notion that the Supreme Court, owing to its association with 

and Reconstruction Politics 7-11 (1968) (distinguishing between criticism of  Dred Scott and criticism of  the Court as an 
institution, and denying that Dred Scott
160 See supra note __.  
161 See Robert Justin Goldstein, Flag Burning and Free Speech: The Case of  Texas v. Johnson 226 (2000).
162 See Engel, 370 U.S. at 422. 
163 245 U.S. 60 (1917).
164 Richmond News Leader, Nov. 6, 1917, pp. 4-5; Wesley G. Marshall, “The Dawn is Breaking: Buchanan v. Warley and the 
Fight Against Residential Segregation” 99 (M.A. thesis, University of  Virginia 1985). 
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165 294 U.S. 587 (1935). 
166 See sources cited in Michael J. Klarman, The Racial Origins of  Modern Criminal Procedure, 90 Mich. L. Rev. ??, ?? 
(2000). 
167 See William Stuntz, The Uneasy Relationship Between Criminal Procedure and Criminal Justice, 107 Yale L.J. 1 (1997). 
168 See generally Michael J. Klarman, Neither Hero, Nor Villain: The Supreme Court, Race, and the Constitution in the 
Twentieth Century, ch. 4: The World War II Era (forthcoming, Oxford University Press). 
169 See Rosenberg, Hollow Hope, at 195-201.
170 The leading cases included Adkins v. Children’s Hospital, 261 U.S. 525 (1923) (minimum wage law); Coppage v. 
Kansas, 236 U.S. 1 (1915) (pro-union legislation); Lochner v. New York, 198 U.S. 45 (1905) (maximum hour law); Pollock 
v. Farmers Loan & Trust Co., 158 U.S. 601 (1895) (income tax).  For the controversy generated by such decisions, see 
generally William Ross, A Muted Fury: Populists, Progressives, and Labor Unions Confront the Courts, 1890-1937 (1994). 
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171 On this culturally elite bias of  judicial review, see Michael J. Klarman, What’s So Great About Constitutionalism?, 93 
Nw. U. L. Rev. 145, 188-92 (1998). 
172 163 U.S. 537 (1896). 
173 See generally Michael J. Klarman, The Plessy Era, 1998 Sup. Ct. Rev. 303. 
174 377 U.S. 533  (1964). 
175 David Kyvig, Explicit and Authentic Acts: Amending the United States Constitution, 1776-1995, at 374-76 (1996).
176 John Hart Ely, Democracy and Distrust 121 (1980) (“[T]he incentive of  elected representatives is not necessarily 
toward malapportionment but rather toward maintaining whatever apportionment, good or bad, it is that got and keeps 
them where they are.”). 
177 See supra note _.
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178 See supra notes __. 
179 See Cushman, supra note __, at 13-14 (reporting statements by opponents of  the plan); Joseph Alsop & Turner 
Catledge, The 168 Days 107, 114-15 (1938) (same). 
180 Compare Cushman, supra note __ (denying that any fundamental shift occurred in 1937) with Bruce Ackerman, We 
the People: Transformations 366-68 (1998) (arguing there was a revolution in 1937).  See also Friedman, supra note __, at 

Jones & Laughlin Steel than does Cushman). 
181 See, e.g., Williamson v. Lee Optical, 348 U.S. 483 (1955); Railway Express Agency v. New York, 336 U.S. 106 (1949). 
182 See generally Walton H. Hamilton & George D. Braden, The Special Competence of  the Supreme Court, 50 Yale L.J. 
1319, 1340-41 & n.82 (1941) (collecting cases). 
183 323 U.S. 214 (1944). 
184 See, e.g., Eugene V. Rostow, The Japanese American Cases–A Disaster, 54 Yale L. J. 489 (1945); Nanette Dembitz, 
Racial Discrimination and the Military Judgment: The Supreme Court’s Korematsu and Endo Decisions, 45 Colum. L. 
Rev. 175 (1945). 
185 See, e.g., Judith A. Baer, Equality Under the Constitution: Reclaiming the Fourteenth Amendment 113, 149 (1983) 
(calling Korematsu “racist” and a “disgrace”); Michael Perry, The Constitution in the Courts: Law or Politics? 145 (1994) 
(calling the decision “almost universally discredited”); Laurence H. Tribe, In What Vision of  the Constitution Must the 
Law be Color-Blind?, 20 J. Marshall L. Rev. 201, 202 (1986) (calling it “infamous”).  
186 See, e.g., Stenberg v. Carhart, 530 U.S. 914 (2000) (abortion); Santa Fe Independent School Dist. v. Doe, 530 U.S. 290 
(2000). 
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187 See supra note __.  See also Muse, supra note __, at 211 (noting a dramatic increase by the early 1960s in the percent-
age of  southerners who believed school desegregation was inevitable); id. at 270-71 (noting a dramatic shift in national 
opinion on race by 1963).  

Civil Rights Law: Who Made It and How Much Did It Matter?, 83 Geo. L.J. 433, 458 (1994)  (book review).  For the 
extralegal causes of  this change, see Michael J. Klarman, Brown, Racial Change, and the Civil Rights Movement, 80 Va. 
L. Rev. 7, 13-75 (1994). 
189 For the debate over how much credit the Court deserves, compare Gerald N. Rosenberg, Brown Is Dead! Long Live 
Brown!: The Endless Attempt to Canonize a Case, 80 Va. L. Rev. 161 (1994) (almost no credit) with David J. Garrow, 
Hopelessly Hollow History: Revisionist Devaluing of  Brown v. Board of  Education, 80 Va. L. Rev. 151 (1994) (tremendous 
credit) and Michael J. Klarman, Brown v. Board of  Education: Facts and Political Correctness, 80 Va. L. Rev. 185 (1994) 
(indirect and moderate credit).
190 Dred Scott probably enjoyed majority support in the nation when decided.  See Fehrenbacher, supra note __, at 565-
66 (noting that Dred Scott seemed, if  anything, to help northern Democrats in the 1857 state elections).  Plessy was so 
consonant with public opinion that it went virtually unnoticed.  See, e.g., Charles A. Lofgren, The Plessy Case: A Legal-
Historical 197 (1987); Benno C. Schmidt, Jr., Principle and Prejudice: The Supreme Court and Race in the Progressive 
Era.  Part I: The Heyday of  Jim Crow, 82 Colum. L. Rev. 444, 469 (1982).  Korematsu was exactly what most Americans 

the statements quoted in Klarman, Civil Rights,  25, 28. 
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191 On Korematsu, see, e.g., The Autobiography of  William O. Douglas: The Court Years, 1939-1975, at 280 (1980) 
(recanting his vote in Korematsu); Irons, supra note __, at 362 (noting a 1983 report to Congress by the Comission on 
Wartime Relocation, which concluded that the internment of  Japanese-Americans was a “grave injustice” resulting from 
“race prejudice”).  On Dred Scott, see Fehrenbacher, supra note __, at 573 (“as time passed, it [Dred Scott] was an embar-
rassment–the Court’s highly visible skeleton in a transparent closet”); Downes v. Bidwell, 182 U.S. 244, 273-74 (1901) 
(noting that the Civil War had “produced such changes in judicial, as well as public sentiment, as to seriously impair the 
authority of  that case”).  
192 Apparently, the myth of  the Court as countermajoritarian hero is just too attractive to resist.  See Klarman, Civil 
Rights, at 19-23. 
193 See Delavan Dickson, The Supreme Court in Conference: 1940-1985, at ?? (2001) (conference notes from Furman v. 
Georgia: Justice Brennan noting that support for abolition of  the death penalty has increased during the twentieth century; 
Justice Stewart predicting that “[s]omeday the Court will hold that death sentence is unconstitutional”).  See also Furman, 
408 U.S. 238, 313 (1972) (White, J., concurring) (observing that the death penalty “has for all practical purposes run its 
course”); Jeffries, supra note __, at 413-14. 

Decades of  Constitutional Regulation of  Capital Punishment, 109 Harv. L. Rev. 355, 410 & n.273 (noting that in 1966 a 

195 See Jeffries, supra note __, at 413.
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196 See Jeffries, supra note __, at 414 (reporting Gallup polls and concluding that the increase in public support for the 
death penalty after Furman was “so sharp that it seems almost certain to have been a negative reaction to the Court’s 
decision”); Steiker & Steiker, supra note __, at 411-12 (“it seems fair to say that Furman galvanized political opposition 
to abolition”). 
197 Gregg v. Georgia, 428 U.S. 153, 179-80 (1976) (plurality opinion); Jeffries, supra note __, at 414; Steiker & Steiker, 
supra note __, at 40. 
198 See Dickson, supra note __, at ?? (conference notes in Gregg v. Georgia -
tures have revised their death penalty statutes since 1972, thus indicating that “evolving standards of  common decency” 
continue to support the death penalty; Justice Powell emphasizing the recent state statutes). 
199 See, e.g., Gregg v. Georgia, 428 U.S. 153 (1976). 
200 See, e.g., Robert S. Thompson, Judicial Independence, Judicial Accountability, Judicial Elections, and the California 

201 See Carter v. Carter Coal Co., 298 U.S. 238 (1936); United States v. Butler, 297 U.S. 1 (1936); Morehead v. New York 
ex rel. Tipaldo, 298 U.S. 587 (1936). 
202 The relevant decisions are West Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937); NLRB v. Jones & Laughlin Steel 
Corp., 301 U.S. 1 (1937); and Steward Machine Co. v. Davis, 301 U.S. 548 (1937).  For the impact of  these decisions on 
the Court-packing plan, see Cushman, supra note __, at 18-23; Alsop & Catledge, supra note __, at 144-47.  Cushman, 
of  course, denies that these decisions represented, in any strong sense, “reconsideration” of  the decisions from the 
preceding term.  
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203 392 U.S. 1 (1978). 
204 See, e.g., Tracy Maclin, Terry v. Ohio’s Fourth Amendment Legacy: Black Men and Police Discretion, 72 St. John’s L. 
Rev. 1271, 1317-18 (1998). 
205 Compare McCollum v. Board of  Education, 333 U.S. 203 (1948) (invalidating time release program) with Zorach v. 
Clauson, 343 U.S. 306 (1952) (sustaining a slightly different time release program).  See, e.g., C. Herman Pritchett, Civil 
Liberties and the Vinson Court 11-14 (1954) (attributing the shift to the Court’s “dispos[ition] to use any available method 
to quiet the storm caused by the McCollum decision”); Melvin I. Urofsky, Division and Discord: The Supreme Court 
under Stone and Vinson, 1941-1953, at 236 (1997). 
206 Compare Sweezy v. New Hampshire, 354 U.S. 234 (1957) and Watkins v. United States, 354 U.S. 178 (1957) (placing 
constitutional limits on legislative investigations) with Uphaus v. Wyman, 360 U.S. 72 (1959) and Barenblatt v. United 
States, 360 U.S. 109 (1959) (narrowly construing those limits).  Murphy identies a “tactical withdrawal.”  Murphy, supra 
note __, at 246.  
207 See generally Murphy, supra note __, at 266 (arguing that the Warren Court made the mistake of  taking on “too many 
powerful enemies at one time”). 
208 See Watkins v. United States, 354 U.S. 178 (1957); Sweezy v. New Hamphsire, 354 U.S. 234 (1954);  Yates v. United 
States, 354 U.S. 298 (1957).  These are discussed in Murphy, supra note __, at 100-06.  
209 See, e.g., Mallory v. United States, 354 U.S. 449 (1957); Jencks v. United States, 353 U.S. 657 (1957). 
210 See Brown v. Allen, 334 U.S. 443  (1953).
211 See Uphaus v. Wyman, 360 U.S. 72 (1959); Barenblatt v. United States, 360 U.S. 109 (1959).  These are discussed in 
Murphy, supra note __, at 229-31. 
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