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1 A EMERJ disponibiliza a versão traduzida deste artigo através do e-mail: revistadaemerj@tjrj.jus.br
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2 See generally MARY ANN GLENDON, MICHAEL W. GORDON, CHRISTOPHER OSAKWE, COMPARATIVE LEGAL TRADITIONS IN A 
NUTSHELL (1982); JOHN H. MERRYMAN, THE CIVIL LAW TRADITION (1985) (introducing the civil law tradition and contrast-
ing it with its common-law counterpart).
3 See GLENDON et al., supra note 1, at 45 ([Civil law] not only does not include the entire legal system, it does not even take 
in all of  private law if, as is usually the case, part of  the private law is contained in a commercial code and other codes 
and statutes.”); MERRYMAN, supra note 1, at 6-7 (“The oldest subtradition [of  the civil law tradition] includes the law of  
persons, the family, inheritance, property, torts, unjust enrichment, and contracts and the remedies by which interests 
falling within these categories are judicially protected. . . . The belief  that this group of  subjects is a related body of  law 
that constitutes the fundamental content of  the legal system is deeply rooted in Europe and the other parts of  the world 
that have received the civil law tradition. . . . [T]he legal terminology of  lawyers within such a jurisdiction uses ‘civil law’ 
to refer to that portion of  the legal system just described.”).
4 See GLENDON et al., supra note 1, at 45 (“The . . . civil law is the law relating to those subject matter areas covered by the 
civil codes and their auxiliary statutes.”) See generally Part III infra
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5 See GLENDON et al., supra note 1, at 46 (“One of  the great links among the ‘civil law systems’ is that the ‘civil law’ was 
for centuries, in fact, the most important and fundamental part of  the legal system, and is still regarded so in theory.”); 
MERRYMAN, supra note 1, at 6 (“‘Civil law’ is still fundamental law to most civil lawyers.”).
6 LUDWIG WITTGENSTEIN, PHILOSOPHISCHE UNTERSUCHUNGEN § 67 (1967) (“Familienähnlichkeiten.”) Wittgenstein explains 
that the members of  a family do not all share a particular characteristic or group of  characteristics. Some resemble others 
in the smile, others in the personality, and still others in the tone of  voice. They are thus all interrelated without converg-
ing on a single feature, “for the various resemblances between the members of  a family: build, facial features, eye color, 
gait, temperament, etc., etc., overlap and intercross. . . .” Id. (“denn so übergreifen und kreuzen sich die verschiedenen 
Ähnlichkeiten, die zwischen den Gliedern einer Familie bestehen: Wuchs, Gesichtszüge, Augenfarbe, Gang, Tempera-
ment, etc., etc.”).
7 Id. § 66 (“ein kompliziertes Netz von Ähnlichkeiten, die einander übergreifen und kreuzen. Ähnlichkeiten im Großen 
und Kleinen.”).
8 See MERRYMAN, supra note 1, at 26 (“[A] civil law system need not have codes: Hungary and Greece were civil law coun-

9 See generally Part III infra
diverge from their common-law counterparts).
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10 See GLENDON et al., supra note 1, at 29 (The French Civil Code of  1804 and the German Civil Code of  1896 “have had 

the contemporary civil law tradition.”).
11 See Rogelio Pérez Perdomo, Notas para una historia social del derecho en América Latina: La relación de las prácticas y los principios 
jurídicos, 52 REV. COLEGIO DE ABOGADOS P.R. 1 (1991) (“La primera y más banal observación es que no existe un sistema 
jurídico latinoamericano sino veinte estados-naciones, cada uno con su propio sistema. . . . En sentido opuesto puede 
hacerse también la observación corriente de la relativa unidad cultural de la zona.”) (“Obviously, no single, monolithic 
Latin American legal order exists as such. Each one of  the twenty nation-states has its own system. . . . Nonetheless, the 
cultural unity of  the entire territory is self-evident.”).
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12 See generally Part II supra (stressing the convergence among civil law regimes, while acknowledging important differences).
13 See generally Peter G. Stein, Judge and Jurist in the Civil Law: A Historical Interpretation, 46 LA. L. REV. 241, 248 (1985) (“In 
the sixteenth century, . . . the various nation-states began to assert what they called their individual sovereignty. This meant 
that their supreme courts saw themselves as exponents . . . of  the particular law of  the state. . . . The ius commune might be 
received or it might not, depending on the suitability of  the rule in question to the needs of  the state; and this decision 
was the courts’.”); KENNETH L. KARST & KEITH S. ROSENN, LAW AND DEVELOPMENT IN LATIN AMERICA 44 (1975) (“Codi-

new national regimes.”).
14 See KARST & ROSENN, supra
nations had achieved or were on the verge of  achieving independence.”).
15 See generally Bernardino Bravo Lira, 
y Europeización, in FUENTES IDEOLÓGICAS Y NORMATIVAS DE LA CODIFICACIÓN LATINOAMERICANA (Abelardo Levaggi coord., 

than Spain or Portugal).
16 See generally id. (explaining that after independence, Iberian American jurisdictions continued to apply substantive Span-
ish and Portuguese private law).
17 John Merryman coined this expression in John H. Merryman, Comparative Law Scholarship, 21 HASTINGS INT’L & COMP. 
L. REV. 771, 773 (1998).
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18 See generally Bravo Lira, supra
in the region and from Continental Europe); KARST & ROSENN, supra note 12, at 45-47 (maintaining that code drafters in 
Latin America turned not only to the French Civil Code but also to sources from all over the civil law universe.).
19 See generally Bravo Lira, supra note 14 (noting that several Latin American nations enacted Chile’s Civil Code and that most 
others drew heavily on it). See also KARST & ROSENN, supra note 12, at 47 (“Thus, the Chilean Code was virtually adopted in 

20 See Peter L. Strauss, The Common Law and Statutes, 70 U. COLO. L. REV. 225, 237 (1998) (“In the civilian code model, a 

and a coherent and, at least in design, independent and complete intellectual product.”); KARST & ROSENN, supra note 12, at 

Revolution.”); MERRYMAN, supra note 1, at 29 (“If  insistence on a total separation of  legislative power from judicial power 
dictated that the codes be complete, coherent, and clear, the prevailing spirit of  optimistic rationalism persuaded those in 
its spell that it was possible to draft systematic legislation that would have those characteristics. . . .”).
21 See generally Stein, supra
of  the eighteenth century. But that movement was, in part at least, inspired by the layman’s suspicion both of  jurists and 
of  judges and by a popular desire to weaken the power of  both groups.”); MERRYMAN, supra note 1, at 32 (“Germans, like 
the French, have incorporated a sharp separation of  powers into their system of  law and government. It is the function 
of  the legislator to make law, and the judge must be prevented from doing so.”).
22 See, e.g., CD. CIV

leyes análogas, las disposiciones que surgen de los tratados sobre derechos humanos, los principios y los valores jurídicos, 
de modo coherente con todo el ordenamiento.”) (“The law shall be interpreted taking into account its words, its aims, 
analogous laws, the provisions of  human rights treaties, and legal principles and values, in coherence with the order as a 
whole.”). See also Strauss, supra note 19, at 235 (“[T]he Code Civile . . . has characteristics that support the more distinctly 
separated judicial and legislative roles characteristic of  western European legal systems. These statutes emerge in a single 
legislative act, after exquisite intellectual consideration, as an integrated whole.”) ; MERRYMAN, supra note 1, at 29 (“But if  
the legislature alone could make laws and the judiciary could only apply them (or, at a later time, interpret and apply them), 
such legislation had to be complete, coherent, and clear.”).
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23 See KARST & ROSENN, supra note 12, at 45 (“The model that most appealed to the jurists designated to draft Latin 
American codes during the middle of  the 19th century was the French Civil Code (Code Napoléon), enacted in 1804.”); 
Matthew C. Mirrow, Borrowing Private Law in Latin America: Andrés Bello’s Use of  the Code Napoléon in Drafting the Chilean Civil 
Code, 61 LA. L. REV. 291, 305 (2001) (“When [Andrés] Bello was drafting the Civil Code, the Code Napoléon was widely 
available, and he had ready access to this work. There is little doubt that the French Civil Code was the most famous and 
highly appreciated civil code in circulation and that the French jurists who interpreted it were given the utmost respect.”).
24 Compare CD. CIV. (Fr.) (1804), art. 4 with CD. CIV. (Arg.) (1871), art. 15; CD. CIV. (D.R.) (1884), art. 4; CD. CIV. (Ecuad.) 
(2005), art. 18; CD. CIV. FED. (Mex.) (1928), art. 18; CD. CIV. (Peru) (1984), art. 8; CD. CIV. (P.R.) (1930), art. 7; CD. CIV. 
(Para.) (1985), art. 6; CD. CIV. (Uru.) (1868), art. 15.
25 Compare CD. CIV. (Fr.) (1804), art. 5 with CD. CIV. (Chile) (1857), art. 3; CD. CIV. (Colom.) (1873), arts. 17 & 25; CD. 
CIV. (D.R.) (1826), art. 5; CD. CIV. (Ecuad.) (2005), art. 3; CD. CIV. (Hond.) (1906), art. 4; CD. CIV. (Uru.) (1868), art. 12.
26 CD. CIV. (Chile) (1857), art. 19. See also CD. CIV. (COLOM.) (1873), art. 27; CD. CIV. (Ecuad.) (2005), art. 18(1a); CD. CIV. 
(Hond.) (1906), art. 17; CD. CIV. (P.R.) (1930), art. 14; CD. CIV. (Uru.) (1868), arts. 17; CD. CIV. (Venez.) (1982), art. 4.
27 See generally FRIEDRICH KARL VON SAVIGNY, VOM BERUF UNSERER ZEIT FÜR GESETZGEBUNG UND RECHTSWISSENSCHAFT 

-
See Harold J. Berman & Charles J. Reid, 

Jr., Roman Law in Europe and the Jus Commune: A Historical Overview with Emphasis on the New Legal Science of  the Sixteenth Century 
, 20 SYRACUSE J. INT’L L. & COM.
German civil law in the early nineteenth century, his opposition was based in part on the argument that in the German 
Länder
of  the movement that produced the German Civil Code.”).
28 See Mirrow, supra
for Chile the agenda outlined in Savigny’s works.”).
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29 See generally John H. Merryman, How Others Do It: The French and the German Judiciaries, 61 S. CAL. L. REV. 1865, 1868-70 

a variety of  civil code topics. . . . Parallel to the growth of  statutory microsystems is the growth of  equally important 
systems of  judge-made law.”).
30 Cd. Civ. (Uru.) (1868), art. 128.
31 L. 10783 (Uru.) (1946), art. 1.
32 L. 19585 (Chile) (1998), art. 195.
33 See Báez Sierra v. Dinamarca Henríquez, Rol No. 461-01 (Supr. Ct.) (Chile) (2002); Espinoza González v. Álvarez Díaz, 
Rol No. 2518-01 (Supr. Ct.) (Chile) (2002).
34 CD. CIV. (Chile) (1857), art. 225. See In Re Carracedo Alvarado, Rol No. 1620-01 (Supr. Ct.) (Chile) (2001).
35 See generally Merryman, supra note 28, at 1869 (“As the amount of  special legislation grows, the codes increasingly 

found. In this way the body of  law the judge is called to apply loses its ideological coherence. . . . The code provisions are 
so rudimentary and so empty of  substance that judges have had to create the applicable law on a case-by-case basis.”).
36 See generally id. See also id. at 1870 (“A further aspect of  the decline of  legislation and the codes is found in the growth 
of  public administrations.”).
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37 See, e.g., CD. CIV. (Arg.) (2016); CD. CIV. (Ecuad.) (2005); CD. CIV. (Braz.) (2003).
38 See generally Arthur T. von Mehren, , 31 U.C. DAVIS L. 
REV. 659, 667-68 (1998) (“A quest for greater coherency, comprehensibility, and administrability caused [case-law systems] 

39 See generally id. at 667 (“At the same time, juristic thought in civil-law systems became more teleological in nature and 

40 See generally id. at 670 (“The experience of  the twentieth century makes clear that, as societies and economies become 
increasingly complex and interrelated, legal orders need to draw on both the civil-law and the common-law traditions in 
thinking about law and its administration. At the level of  method and style, the differences between legal orders in the 

41 See Merryman, supra note 28, at 1868 (“Five basic codes adopted in the nineteenth century—the civil code, commercial 
code, code of  civil procedure, penal code, and code of  criminal procedure—historically dominated positive law in Germa-

means more than a formal change in the legislative scheme; a whole ideology of  the legal process is being swept away.”).
42 See generally Pérez Perdomo, supra note 10 (underscoring the weakness of  the rule of  law and the intense social and 
economic inequality).
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43 See, e.g., Parts IV & V infra (demonstrating convergence on contractual interpretation and on the approach to ex post 
facto laws and punitive damages).
44 See, e.g., L. FED. TBJO. (Mex.) (1970), art. 5 (“. . . no producirá efecto legal,  . . . , sea escrita o verbal, la estipulación 
que establezca . . . (II) Una jornada mayor que la permitida por esta Ley; . . . (V) Un salario inferior al mínimo; . . .”) (“. . 
. agreements, whether written or oral, establishing the following shall have no legal effect . . . : (II) a workday longer than 
this Act allows; . . . (V) a salary lower than the minimum wage. . . .”).
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45 CD. CIV. (Para.) (1985), art. 708 (“Al interpretarse el contrato se deberá indagar cuál ha sido la intención común de parte 
y no limitarse al sentido literal de las palabras.”). See also CD. CIV. (Fr.) (1804), art. 1156 (“On doit dans les conventions 
rechercher quelle a été la commune intention des parties contractantes, plutôt que de s’arrêter au sens littéral des termes.”) 
(“One should inquire into the common intention of  the parties to a contract rather than limit oneself  to the literal sense 
of  the words.”).
46 See CD. CIV. (Bol.) (1976), art. 510 (“En la interpretación de los contratos se debe averiguar cuál ha sido la intención 

the common intention of  the parties rather than limit oneself  to the literal meaning of  the words.”).
47 CD. CIV. (Braz.) (2003), art. 112 (“Nas declarações de vontade se atenderá mais à intenção nelas consubstanciada do que 
ao sentido literal da linguagem.”) (“Regarding declarations of  intent, one should attend more to the intent embodied in them 
than to the literal sense of  the words.”). See also BGB (Germany) (1900), Art.133 (“Bei der Auslegung einer Willenserklärung 
ist der wirkliche Wille zu erforschen und nicht an dem buchstäblichen Sinne des Ausdrucks zu haften.”) (“In interpreting a 
declaration of  intent, one should inquire into the actual intent rather than into the literal meaning of  the words.”).
48 CD. CIV. (Chile) (1857), art. 1560 (“Conocida claramente la intención de los contratantes, debe estarse a ella más que 
a lo literal de las palabras.”).
49 See CD. CIV. (Colom.) (1887), art. 1618; CD. CIV. (Ecuad.) (2005), art. 1576; CD. CIV. (El. Salv.) (1859), art. 1431.
50 See, e.g., CD. CIV. (Hond.) (1906), art. 1576; CD. CIV. (Mex., D.F.) (1928), art. 1851; CD. CIV. (Nicar.) (1904), art. 2496; 
CD. CIV. (Pan.) (1961), art. 1132; CD. CIV. (P.R.) (1939), art. 1233 (“Si los términos de un contrato son claros y no dejan 
duda sobre la intención de los contratantes, se estará al sentido literal de sus cláusulas. Si las palabras parecieren contrarias 
a la intención evidente de los contratantes, prevalecerá ésta sobre aquéllas.”).
51 CD. CIV. (Peru) (1984), art. 1361 (“Se presume que la declaración expresada en el contrato responde a la voluntad 
común de las partes y quien niegue esa coincidencia debe probarla.”).
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52 CD. CIV. (Peru) (1984), art. 1356 (“Primacía de la voluntad de contratantes”; “Las disposiciones de la ley sobre contra-
tos son supletorias de la voluntad de las partes, salvo que sean imperativas.”).
53 Cd. Civ. (Peru) (1984), art. 1362 (“Los contratos deben negociarse, celebrarse y ejecutarse según las reglas de la buena 
fe y común intención de las partes.”).
54 Cd. Civ. (Peru) (1984), art. 1352 (“Los contratos se perfeccionan por el consentimiento de las partes. . . .”).
55 See Arthur Corbin, The Parol Evidence Rule, 53 YALE L.J. 603, 603 (1944) (“When two parties have made a contract and 
have expressed it in a writing to which they have both assented as the complete and accurate integration of  that contract, 
evidence, whether parol or otherwise, of  antecedent understandings and negotiations will not be admitted for the purpose 
of  varying or contradicting the writing.”).
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56 See, e.g., PILAR JIMÉNEZ BLANCO, EL CONTRATO INTERNACIONAL A FAVOR DE TERCERO 33 (Imprenta Universitaria: Santiago 
de Compostela, Spain) (2002) (“relatividad contractual”).
57 Id. (“los contratos sólo obligan y vinculan a las partes del mismo”).
58 See Aníbal Torres Vásquez, Contrato en favor de tercero, at 14 (originally published as ANÍBAL TORRES VÁSQUEZ, Ch. IX 
(Contrato en favor de tercero), Vol. II, TEORÍA GENERAL DEL CONTRATO -
thor) (“Sin embargo, el principio de la relatividad del contrato no es absoluto, porque el ordenamiento jurídico permite 
que el contrato pueda producir sus efectos favorables en cabeza de un tercero; así sucede cuando uno de los contratantes 

derecho de exigirla.”) (“Nonetheless, the principle of  contractual relativity is not absolute. The law allows a contract to 
produce effects favorable to a third party. For instance, one of  the contracting parties may have an interest in his coun-

the agreement”). See also id. at 55.
59 Cd. Civ. (Arg.) (2016), art. 1021 (“Regla general: El contrato sólo tiene efecto entre las partes contratantes; no lo tiene 
con respecto a terceros, excepto en los casos previstos por la ley.”).
60 Id. art. 1022 (“Situación de los terceros: El contrato no hace surgir obligaciones a cargo de terceros, ni los terceros tienen 
derecho a invocarlo para hacer recaer sobre las partes obligaciones que éstas no han convenido, excepto disposición legal.”).
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61 Id

estipulante. . . . El tercero aceptante obtiene directamente los derechos y las facultades resultantes de la estipulación a su favor.”).
62 See CD. CIV. (Bol.) (1976), art. 519 (“El contrato tiene fuerza de ley entre las partes contratantes. No puede ser disuelto sino 
por consentimiento muto o por las causas autorizadas por la ley.”) (“A contract has the force of  law among the contracting 
parties. It may not be dissolved except by mutual consent or as authorized by law.”); art. 526 (“Es válida la estipulación en 
favor de un tercero, cuando el estipulante, actuando en nombre propio, tiene un interés lícito en hacerla.”) (“An agreement 
in favor of  a third party is valid when the promisee, acting in his own name, has a legitimate interest in entering into it.”).
63 See CD. CIV. (Nicar.) (1904), art. 1836 (“Las obligaciones que nacen de los contratos, tienen fuerza de ley entre las partes 
contratantes, y deben cumplirse al tenor de los mismos.”) (“The obligations arising from a contract have the force of  law 
among the contracting parties and shall be complied with in accordance with the contractual text.”); art. 1875 (“Si en la oblig-
ación se hubiere estipulado alguna ventaja a favor de un tercero, éste podrá exigir el cumplimiento de la obligación, si la hu-

party, the latter may enforce the obligation if  he has accepted it and informed the obligated party prior to its revocation.”).
64 See CD. CIV. (Pan.) (1961), art. 976 (“Las obligaciones que nacen de los contratos tienen fuerza de ley entre las partes 
contratantes, y deben cumplirse al tenor de los mismos.”) (“The obligations arising from a contract have the force of  
law among the contracting parties and shall be complied with in accordance with the contractual text.”); art. 1108 (“Si el 
contrato contuviere alguna estipulación en favor de un tercero, éste podrá exigir su cumplimiento, siempre que hubiese 
hecho saber su aceptación al obligado antes de que haya sido aquella revocada.”) (“If  the contract contains an agreement 
in favor of  a third party, the latter may enforce the former as long as he informs the obligated party that he has accepted 
it prior to its revocation.”).
65 See CD. CIV. (Para.) (1985), art. 717 (“Los contratos no pueden oponerse a terceros ni ser invocados por ellos, salvo los 
casos previstos en la ley.”) (“Contracts do not bind and may not be invoked by third parties, except as provided by law.”); 
art. 732 (“El que obrando en su propio nombre estipule una obligación a favor de un tercero, tiene el derecho de exigir 
su ejecución en provecho de ese tercero.”) (“Whoever, acting in his own name, agrees to an obligation in favor of  a third 
party has the right to enforce it.”).
66 See CD. CIV. (P.R.) (1939), art. 1209 (“Los contratos sólo producen efecto entre las partes que los otorgan y sus herede-
ros. . . . Si el contrato contuviere alguna estipulación en favor de un tercero, éste podrá exigir su cumplimiento, siempre 
que hubiese hecho saber su aceptación al obligado antes de que haya sido aquélla revocada.”) (“Contracts produce effects 
only among the contracting parties and their heirs. . . . If  the contract contains an agreement in favor of  a third party, the 
latter may enforce the former as long as he informs the obligated party that he has accepted it prior to its revocation.”).
67 See CD. CIV. (Venez.) (1982), art. 1166 (“Los contratos no tienen efecto sino entre las partes contratantes: no dañan ni 
aprovechan a los terceros, excepto en los casos establecidos por la Ley.”) (“Contracts produce no effects except among 

puede estipular en nombre propio en provecho de un tercero cuando se tiene un interés personal, material o moral, en 
el cumplimiento de la obligación. . . . Salvo convención en contrario, por efecto de la estipulación el tercero adquiere un 

-
lated, the third party acquires a right against the promisor by virtue of  the agreement.”).
68 See CD. CIV. (Fr.) (1804), art. 1165 (“Les conventions n’ont d’effet qu’entre les parties contractantes; elles ne nuisent 
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soi-même ou d’une donation que l’on fait à un autre.”) (“Similarly, one may contract in favor of  a third party, as in a condi-
tion to an agreement that one undertakes for oneself  or as in a donation that one makes for someone else.”).
69 CD. CIV. (Peru) (1984), art. 1363 (“Los contratos sólo producen efectos entre las partes que los otorgan. . . .”).
70 CD. CIV. (Peru) (1984), art. 1353 (“Todos los contratos de derecho privado . . . quedan sometidos a las reglas generales con-
tenidas en esta sección, salvo en cuanto resulten incompatibles con las reglas particulares de cada contrato.”) (“Every private 

71 Torres Vásquez, supra note 57, at 2 (“esta regla presenta muchas excepciones por las que el contrato puede producir 
efectos favorables o desfavorables para terceros.”).
72 Id. at 34 (“Los seguros de responsabilidad civil por daños causados por conductores de vehículos, médicos, etc., que 
establecen que la compañía aseguradora debe indemnizar a las víctimas (terceros ajenos al contrato de seguro).”)
73 CD. CIV. (Peru) (1984), art. 1457 (“Por el contrato en favor de tercero, el promitente se obliga frente al estipulante a cumplir 

an exception to the relativity principle. (“El contrato celebrado en favor de tercero.”) Torres Vásquez, supra note 57, at 11.
74 See CD. CIV. (Arg.) (2016), art. 1027 (quoted supra, note 60).
75 See CD. CIV. (Nicar.) (1904), art. 2492 (“Después de la aceptación del tercero, el prometiente está obligado directamente 
para con él, a ejecutar su promesa, y el derecho del tercero queda asegurado con las mismas garantías que el estipulante 
pactó.”) (“With his acceptance, the third party imposes a direct obligation to keep the promise in his favor on the promi-
sor. He thereby secures the same guaranties as agreed with the promisee.”)
76 See CD. CIV. (Para.) (1985), art. 730 (“… las relaciones entre el estipulante y el tercero serán juzgadas como si el contrato 
se hubiere ajustado directamente entre ellos.”) (“. . .The relationship between the promisee and the third party will be 
adjudicated as if  the two had directly entered the contract with each other.”).
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77 CD. CIV. (Peru) (1984), art. 1458 (“El derecho del tercero surge directa e inmediatamente de la celebración del con-
trato.”). See Torres Vásquez, supra note 57, at 16 (“El Derecho del tercero surge directamente del contrato, sin necesidad 
que preste su aceptación.”) (“The third party’s right derives directly from the contract, independently of  his acceptance.”). 
See also id. at 46, 50, 50-51, 60.
78 CD. CIV. (Peru) (1984), art. 1458 (“Empero, será necesario que el tercero haga conocer al estipulante y al promitente 
su voluntad de hacer uso de ese derecho, para que sea exigible, operando esta declaración retroactivamente.”). See Torres 
Vásquez, supra note 57, at 43 (“Una vez que el tercero hace conocer al estipulante y al promitente su voluntad de hacer uso 
del derecho establecido en su favor (art. 1458), tiene a su disposición todos los medios compulsivos que corresponden al 
acreedor contra el deudor (art. 1219).”) (“Once the third party informs the promisee and the promissor that he intends to 
exercise the right established in his favor (art. 1458), he has at his disposal all of  the creditor’s means of  coercion against 
the debtor (art. 1219).”); id. at 16 (“Pero para que este derecho sea exigible, sí es necesario que [el tercero] haga conocer a 
los contratantes su aceptación de aprovechar la estipulación en su favor.”) (“Nonetheless, the enforceability of  the right 
necessitates that [the third party] inform the contracting parties of  his acceptance of  the agreement in his favor.”) . See 
also id. at 49, 50, 55.
79 CD. CIV. (Peru) (1984), art. 1461 (“Exigibilidad de cumplimiento al promitente: El . . . derecho a exigir el cumplimiento 

80 Torres Vásquez, supra
hacerse en forma expresa o tácita (art. 141). . . .”).
81 CD. CIV. (Peru) (1984), 1354 (“Las partes pueden determinar libremente el contenido del contrato, siempre que no sea 
contrario a norma legal de carácter imperativo.”).
82 See CD. CIV. (Peru) (1984), art. 1457 (“contrato”). See also Torres Vásquez, supra note 57, at 36 (“Es un contrato -

para terceros.”) (It is a contract
83 See Torres Vásquez, supra note 57, at 37, 41 (“En el Derecho peruano no hay nada que prohíba [el contrato a favor de 
tercero], puesto que las partes son libres de determinar el contenido del contrato, siempre que no sea contrario a normas 
imperativas (art. 1354), al orden público y a las buenas costumbres.”) (“Nothing in Peruvian law prohibits third-party con-

legal norm (Art. 1354), the public order, or good morals.”).
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84 See CD. CIV. (Ecuad.) (2005), art. 7; CD. CIV. (Ecuad.) (1970), art. 7 (“no tiene efecto retroactivo”). See also CD. CIV. (Arg.) 
(2016), art. 7; CD. CIV. (Chile) (1857), art. 2; CD. CIV. (D.R.) (1826), art. 2; CD. CIV. (Ecuad.) (2005), art. 7; CD. CIV. (El Salv.) 
(1859), art. 9; CD. CIV. (Fr.) (1804), art. 2; CD. CIV. (Hond.) (1906), art. 7; CD. CIV. FED. (Mex.) (1928), art. 5; CD. CIV. (Para.) 
(1985), art. 2; CD. CIV. (P.R.) (1930), art. 3; CD. CIV. (Uru.) (1868), art. 7; CD. CIV. (Venez.) (1982), art. 3. Sometimes, Latin 
American constitutions, like their U.S. counterpart, embody the same restriction. See, e.g., CONST. (Mex.) (1917), art. 14.
85 See CD. CIV. (Ecuad.) (2005), art. 7(20(a)); CD. CIV. (Ecuad.) (1970), art. 7(20a).
86 Id. (“Las leyes concernientes a la sustanciación y ritualidad de los juicios, prevalecen sobre las anteriores desde el mo-
mento en que deban comenzar a regir.”).
87 CD. ORG. JUD. (2009), art. 163(2) (“Sin embargo, las leyes concernientes a la sustanciación y ritualidad de los juicios, 
prevalecen sobre las anteriores desde el momento en que deben comenzar a regir.”).
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88 L. 77, L. Gestión Ambiental (Ecuad.) (1999).
89 See, e.g., CONST

to annul . . . state action that impinges . . . upon the environment.”) (“[Q]ualquer cidadão e parte legítima [pode] propor 
ação popular que vise a anular ato lesivo . . . de entidade de que o Estado participe, . . . ao meio ambiente.”); L. 24 (Pan.) 

direct injury, but rather a threat or injury to diffuse interests or to the interests of  a collectivity.”) (“En cumplimiento 
de la presente Ley, toda persona podrá interponer acción pública ambiental, sin necesidad de asunto previo cuando por 
su naturaleza no exista una lesión individual o directa, sino que atañe a los intereses difusos o a los intereses de la colec-
tividad.”); L. 28237, CD. PROCESAL CONST

when a threat to or a violation of  environmental or other diffuse rights that have constitutional stature is at stake. . . .”) 
(“Asimismo, puede interponer demanda de amparo cualquier persona cuando se trate de amenaza o violación del derecho 
al medio ambiente u otros derechos difusos que gocen de reconocimiento constitucional. . . .”).
90 L. 77, L. Gestión Ambiental (Ecuad.) (1999), art. 43 (“Las personas naturales, jurídicas o grupos humanos, vincu-
lados por un interés común y afectados directamente por la acción u omisión dañosa podrán interponer ante el Juez 
competente, acciones por daños y perjuicios y por el deterioro causado a la salud o al medio ambiente incluyendo la 
biodiversidad con sus elementos constitutivos.”).
91 Id.
. .”) (“Inter[eses] Difuso[s]”) (“intereses homogéneos y de naturaleza indivisible, cuyos titulares son grupos indetermina-
dos de individuos ligados por circunstancias comunes.”).
92 CD. CIV. (Ecuad.) (2005), art. 2214 (“ha inferido daño”); id., art. 2229 (“malicia o negligencia”).
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93 See generally Ángel R. Oquendo, Justice for All: Certifying Global Class Actions, WASHINGTON U. GLOBAL STUDIES L. REV. 
(2017) (forthcoming), IV(E)(3) (distinguishing societal from individual claims).
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94 CD. CIV. (Ecuad.) (2005), art. 7(20a) (“la sustanciación y ritualidad de los juicios”).
95 CD. CIV. (Ecuad.) (2005), art. 2214 (“Whoever commits a criminal or negligent offense that injures someone else, bears 
an obligation to indemnify, without prejudice to the legally imposed punishment for the offense.”) (“El que ha cometido 
un delito o cuasidelito que ha inferido daño a otro, está obligado a la indemnización; sin perjuicio de la pena que le im-
pongan las leyes por el delito o cuasidelito.”).
96 CD. CIV. (Ecuad.) (2005), art. 2229 (“As a general rule, a person shall repair any harm attributable to his or her malice 
or negligence.”) (“Por regla general todo daño que pueda imputarse a malicia o negligencia de otra persona debe ser 
reparado por ésta.”).
97 See, e.g., CD. CIV. (Braz.) (2003), art. 927 (“Whoever harms another by an illicit act shall bear an obligation to repair the 

CD. CIV. (Chile) (1857), art. 2329 
(“As a general rule, a person shall repair any harm attributable to his or her malice or negligence.”) (“Por regla general todo 
daño que pueda imputarse a malicia o negligencia de otra persona, debe ser reparado por ésta.”); CD. CIV. (Fr.) (1804), art. 
1382 (“Whoever culpably harms another shall bear an obligation to repair the harm.”) (“Tout fait quelconque de l’homme, 
qui cause à autrui un dommage, oblige celui par la faute duquel il est arrivé à le réparer. ”); CD. CIV. (P.R.) (1930), art. 1802 
(“Whoever harms another by a culpable or negligent act or omission shall bear an obligation to repair the harm.”) (“El 
que por acción u omisión causa daño a otro, interviniendo culpa o negligencia, está obligado a reparar el daño causado.”).
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98 See, e.g., CD. CIV. (Ecuad.) (2005), art. 18.
99 Id. art. 7.
100 CD. CIV. (Ecuad.) (2005), art. 2236. See infra note 101 and accompanying text (discussing the popular actions estab-
lished by this article, as well as by similar provisions in other Spanish American civil codes).
101 See Oquendo, supra note 92, IV(E)(3) (exploring popular actions under the Civil Code in various Latin 
American jurisdictions).
102 CD. CIV. (Ecuad.) (2005), art. 2236 (“Por regla general se concede acción popular en todos los casos de daño contin-
gente que por imprudencia o negligencia de alguno amenace a personas indeterminadas.”).  See also CD. CIV. (Chile) (1857), 
art. 2333; CD. CIV. (Colom.) (1887), art. 2359; CD. CIV. (El Salv.) (1859), art. 2084.
103 These actions have a preventive character. See generally José Luis Diez Schwerter & Verónica Pía Delgado Schneider, 
Algunas útiles herramientas olvidadas en nuestra práctica del “derecho de daños,” 214 REV. DCHO. UNIV. CONCEPCIÓN 143, 144-48 
(§ 2) (2003) (“Popular Preventive Actions”); Francisco de la Barra Gili, Responsabilidad extracontractual por daño ambiental: El 
problema de la legitimación activa, 29 REV. CHILENA DCHO. 367, 401-02 (§ 2.5.3) (2002) (“inhibitory mechanism”; “purpose 
of  preventing a contingent harm”); ARTURO ALESSANDRI, DE LA RESPONSABILIDAD EXTRACONTRACTUAL EN EL DERECHO CIVIL 
CHILENO 218 (III(3)) (1983). As such, they target the party who is in charge and, consequently, in a position to prevent 
the contingent harm. Someone who has no control cannot possibly avert that harm and therefore is not subject to suit.
104 The Article has “the purpose of  preventing a contingent harm” and entitles plaintiffs “to appear before a judge so 
that he can issue an order to forestall [the contingent harm].” Barra Gili, supra note 102, at 401 (§ 2.5.3) (“para ocurrir ante 

ALESSANDRI, supra note 102,  at 218 (III(3)). “A possible or hypothetical 
Id. at 218 (III(3)) (“Un 

daño eventual, hipotético, fundado en suposiciones o conjeturas, . . . no da derecho a indemnización.”).
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105 See infra notes 112-120 and accompanying text (exploring Pizarro’s cautious endorsement of  a punitive role for civil legislation).
106 See infra notes 112-120 and accompanying text (documenting that Pizarro regards punitive damages as generally 
unavailable in the civil law tradition).
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107 See generally Miguel Reale, Moral Damages in Brazilian Law, in A PANORAMA OF BRAZILIAN LAW 121 (Jacob Dolinger & 

constitutional support for such a remedy).
108 See, e.g., L. 24.240 (Consumer Defense Act) (Arg.) (1993), art. 52bis (“The judge may impose, at the request and in 

pesos.).
109 See, e.g., BGHZ 118, 312 (343 f.) (Supr. Ct.) (Germany) (1992) (summarized in Peter Hay, The Recognition and Enforcement 

, 40 AM. J. COMP. L. 729, 730-31 (1992)).
110 Hague Convention on Choice of  Court Agreements, June 30, 2005, 44 I.L.M. 1294, art. 11(1).
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111 Council Regulation 864/2007 (On the Law Applicable to Non-Contractual Obligations) (Rome II), 2007 O.J. (L. 
199/40) (EC), Consideration 32.
112 RAMÓN DANIEL PIZARRO, DERECHO DE DAÑOS 287-337 (Ch. XIII (“Daños Punitivos”)) (1996).
113 Id. at 295 (“Los daños punitivos no han alcanzado mayor repercusión dentro el sistema de Europa Continental ni en 
Latinoamérica.”). Elsewhere, Pizarro states that, “among us [in Argentina], as well as in most countries in Continental 
Europe and Latin America, [punitive damages] have not attained much recognition.” Id. at 287 (“Sin embargo, entre 
nosotros —y en la mayor parte de los países de Europa continental y de Latinoamérica— [los daños punitivos] no han 
alcanzado mayor repercusión.”). He notes, in particular, that civil-law literature has attributed “little importance . . . to the 
punitive dimension of  tort law.” Id. at 289 (“Llama la atención la poca importancia que nuestra doctrina ha prestado a la faz 
punitiva del derecho de daños.”).
114 Id
sanciones civiles en tales supuestos”). See also id. at 291 (“The problems relating to the punishment of  certain torts” stem from 

115 Id. at 288 (“descripción del sistema”).
116 Id. at 287 (“futura”). See also id. at 291 & 336. Pizarro asserts that “punitive damages in the common law constitute 
one of  the possible parameters for consideration in the formulation of  future legislation.” Id. at 291. Nonetheless, he 
acknowledges that comparative efforts in the civil-law tradition usually restrict themselves “to Continental European law 
and to the Latin American system” and rarely focus on “the common law and its institutions.” Id. at 288.
117 Id. at 287 (“instrumento útil”).
118 Id. at 336 (“excepcional”; “restrictiva”).
119 Id. at 336 (“la necesidad indispensable de consagrar tales puniciones por ley.”).
120 Id. at 290 (“las penas deben estar expresamente provistas por la ley, so riesgo de afectar elementales principios de 
seguridad jurídica que consagra la Constitución nacional.”)
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121 CD. CIV. (Ecuad.) (2005), art. 18(7a) (“A falta de ley, se aplicarán las que existan sobre casos análogos; y no habiéndo-
las, se ocurrirá a los principios del derecho universal.”).
122 See CD. CIV. (Arg.) (2016), art. 2; CD. CIV. (Chile) (1857, art. 24; CD. CIV. (Colom.) (1873), art. 32; CD. CIV. (C.R.) 
(1886), art. 11; CD. CIV. (Ecuad.) (2005), art. 18(6a & 7a); CD. CIV. (Hond.) (1906), art. 20; CD. CIV. FED. (Mex.) (1928), 
arts. 18 & 19; CD. CIV. (Para.) (1985), art. 6; CD. CIV. (Peru) (1930), art. VIII; CD. CIV. (P.R.) (1930), art. 7; CD. CIV. (Uru.) 
(1868), art. 16; CD. CIV. (Venez.) (1982), art. 4.
123 CD. CIV. (Ecuad.) (2005), art. 29 (“Culpa grave, negligencia grave, culpa lata”) (“El dolo consiste en la intención posi-
tiva de irrogar injuria a la persona o propiedad de otro.”).
124 Id. arts. 2214-2216.
125 Id. art. 2229.
126 Id. arts. 2231-2234.



R. EMERJ, Rio de Janeiro, v. 20, n. 79, p. 348 - 376, Maio/Agosto 2017 375

127 The U.S. Supreme Court has endorsed the constitutional validity of  punitive damages, while imposing strict due-
process limitations. See, e.g., Exxon Shipping Co. v. Baker, 554 U.S. 471 (2008); Philip Morris USA v. Williams, 549 U.S. 346 
(2007); State Farm Mut. Automobile Ins. Co. v. Campbell, 538 U.S. 408 (2003); BMW of  North America, Inc. v. Gore, 517 U.S. 
559 (1996). Cf. Honda Canada Inc. v. Keays, 2008 SCC 39, [2008] 2 SCR 362 (Sup. Ct.) (Canada) (“Punitive damages are 
restricted to advertent wrongful acts that are so malicious and outrageous that they are deserving of  punishment on their 
own . . . . Courts should only resort to punitive damages in exceptional cases . . . .); Rookes v. Barnard, 1964 A.C. 1129, 
1225-28 (H.L.) (England) (1964) (L. Devlin) (An award of  “punitive or exemplary damages” may lie (1) when “oppres-
sive, arbitrary or unconstitutional action by the servants of  the government” has taken place; (2) when “the defendant’s 

plaintiff ”; or (3) when “exemplary damages are expressly [authorized] by statute.”).
128 See CD. CIV. (Ecuad.) (2005), art. 2233.
129 See id. art. 279.
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