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Da Cessão do Contrato e do 

Estabelecimento: Posição da 

Doutrina e da Construção 

Pretoriana

Sylvio Capanema de Souza
 !"!#$%&'%()&*+%,)"!-.%()/0*
1&)2!"")&*3-45!&"4.6&4)*!*7(5)'%()0

 !"#$%&!"'(")*'("'!"#!+,%(,!"'-".!#(/0!1"2$-"3$*,(&")-4-&"&-"5%!-

.!+6("5!%"'7#('(&1"(.6$+&"8(,!&"5!'-3"!#!%%-%1"-"2$-"&-"%-9-,-3"-3"&$("

estrutura interna.

:+,%-"-.-&1"5%-);"-"'*&#*5.*+("(".-*1"("#-&&0!"'!"#!+,%(,!1"(&&*3"#!3!"

("&$<.!#(/0!1",!,(."!$"5(%#*(."'!"*3=)-.1"-"!"&-$"-35%7&>3!?

 ("#-&&0!1"!".!#(,@%*!"!%*6*+(.",%(+&8-%-"!"#!+,%(,!"("$3",-%#-*%!1"!"

#-&&*!+@%*!1"2$-"(&&$3-",!'(&"(&"&$(&"!<%*6(/A-&"-"'*%-*,!&?

B&&*3"&-+'!1"!".!#(,@%*!"7"-C5-.*'!"'("%-.(/0!"#!+,%(,$(.1"5(&&(+'!"

("*+,-6%@D.("!"#-&&*!+@%*!1"-3"%(40!"'("&$<D%!6(/0!?

 -+E$3")F+#$.!"5-%&*&>%@"(".*6(%"!".!#('!%"-"!"5%*3*>)!".!#(,@%*!1"

&$%6*+'!"+!)("%-.(/0!"G$%F'*#("#!3"!"#-&&*!+@%*!?"H#!%%-1"(&&*31")-%'('-*-

%("&$<&>,$*/0!"&$<G->)(?

 0!"7"!"2$-"!#!%%-"+("&$<.!#(/0!1"-3"2$-"!".!#(,@%*!"5-%3(+-#-"

#!3!"5(%,-"'!"#!+,%(,!1"%-&5!+'-+'!"5-%(+,-"!".!#('!%"5-.!&"(.$6$7*&"-"

'-3(*&"-+#(%6!&"(.*"-&,(<-.-#*'!&?

 ("&$<.!#(/0!1"'$(&"%-.(/A-&"#!+,%(,$(*&"5(&&(3"("-C*&>%I"("5%*3-*-

%(1"(".*6(%"!".!#('!%"(!".!#(,@%*!1"2$-"%-3(+-&#-1"-"("&-6$+'(1"2$-"&$%6-"

entre o locatário-sublocador e o sublocatário.

J$&,(3-+,-"5!%"*&&!1"("K-*"L?MNOPQR"-&,(<-.-#-"2$-"S(5.*#(3D&-"T&"

&$<.!#(/A-&1"+!"2$-"#!$<-%1"(&"'*&5!&*/A-&"%-.(>)(&"T&".!#(/A-&U1"#!3!"&-"

);"'-"&-$"(%>6!"RN?
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:3"5%*+#F5*!1"5!%,(+,!1"+0!"E@"%-.(/0!"#!+,%(,$(."'*%-,("-+,%-"!".!-

cador e o sublocatário.

V-%@" ,!,(." (" &$<.!#(/0!" 2$(+'!" !" .!#(,@%*!" &-" %->%(" '!" *3=)-.1"

,%(+&8-%*+'!"*+,-6%(.3-+,-"("&$("5!&&-"(!"&$<.!#(,@%*!1"-"5(%#*(."2$(+'!"

ainda permanece ele a ocupá-lo.

W!3!"&-");1"+("&$<.!#(/0!1"("#-&&0!"'("5!&&-"7"!+-%!&(1"!"2$-"G@"

+0!"!#!%%-"-3"&-",%(,(+'!"'-"-35%7&>3!1"-3"2$-"7"-.("6%(,$*,(1"-"2$-"

também pode ser total ou parcial.

O que importa é que a lei condiciona tanto a cessão quanto a sublo-

#(/0!"-"!"-35%7&>3!"T"(+$;+#*("5%7)*("-"-C5%-&&("'!".!#('!%1"#!3!"&-".;"

'!"&-$"(%>6!"RX1"+0!"&-"5%-&$3*+'!"!"#!+&-+>3-+,!",@#*,!"5-.("&*35.-&"

'-3!%("'!".!#('!%"-3"(G$*4(%"("(/0!"'-"'-&5-G!"5!%"*+8%(/0!".-6(."-P!$"

contratual.

Assim se estabeleceu para que o locatário não se aproveite do pa-

,%*3Y+*!"'!".!#('!%"5!%"-.-"#!+&,%$F'!1"5(&&(+'!"("($8-%*%"%-+'("'-#!%-

rente da posse do imóvel.

:C-35.!"-.!2$-+,-"'-&,("5%-!#$5(/0!"7"!"2$-"'*&5A-"!"(%>6!"MR1"

&-6$+'!"!"2$(."S!"(.$6$-."'("&$<.!#(/0!"+0!"5!'-%@"-C#-'-%"("'(".!#(-

/0!Z"+(&"E(<*,(/A-&" #!.->)(&1"3$.>8(3*.*(%-&1" (" &!3("'!&"(.$6$7*&"+0!"

5!'-%@"&-%"&$5-%*!%"(!"'!<%!"'!")(.!%"'(".!#(/0!U?

[(&"!"6%(+'-"5%!<.-3("2$-"&$%6-"7"2$(+,!"T"#-&&0!"'!"-&,(<--

lecimento, como um todo, ou do capital social, quando o locatário é 

5-&&!("G$%F'*#(?

B!"#!+,%@%*!"'!"2$-"3$*,!&"*3(6*+(31"+0!"&-"#!+8$+'-"("#-&&0!"'!"

contrato com a do estabelecimento ou do fundo empresarial.

W!3!"&-"&(<-1"!"-&,(<-.-#*3-+,!"7"$3"#!35.-C!"'-"<-+&"!%6(+*-

4('!"5(%("-C-%#F#*!"'("-35%-&(1"#!+&>,$*+'!"$3("$+*)-%&(.*'('-"'-"<-+&"

materiais e imateriais, na qual se incluem, entre outros, o próprio contra-

,!"'-".!#(/0!1"(&"3-%#('!%*(&1"*+&,(.(/A-&1"3(%#(&"-"5(,-+,-&?

\$'!"*&,!"#!+&>,$*"!"8$+'!"-35%-&(%*(.1"2$-"+0!"&-"#!+8$+'-"#!3"(".!-

#(/0!1"-"2$-"5-%,-+#-1"*+,-6%(.3-+,-1"(!".!#(,@%*!1"G@"2$-"5!%"-.-"#!+&,%$F'!?

B&&*3"&-+'!1"5!'-"!".!#(,@%*!"'*&5!%"'!"2$-"7"&-$1"G@"2$-"-&,-"7"

$3"'!&"5!'-%-&"*+-%-+,-&"(!"'!3F+*!1"+0!"&-"('3*>+'!1"5!%")*("'-"#!+-

&-2$;+#*(1"2$(.2$-%"*+6-%;+#*("'!".!#('!%?

V-%*("!"3-&3!"2$-"&$<3-,-%"("#-&&0!"'!&"'*%-*,!&"(2$*&*>)!&"'!"

5%!3*&&@%*!"#!35%('!%"'-"$3"*3=)-."T"(+$;+#*("'!"5%!3*,-+,-")-+'--
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'!%1"!"2$-"+!"5(&&('!"#E-6!$"("&-"('3*>%1"3(&"E!G-"7")-'('!1"'-"8!%3("

#!+&!.*'('(1",(+,!"+("'!$,%*+("2$(+,!"-3"#!5*!&("G$%*&5%$';+#*(?

B5=&"(.6$3(&")(#*.(/A-&" *+*#*(*&1" 8*%3!$D&-"!"-+,-+'*3-+,!"'-"

que, pertencendo o fundo empresarial ao locatário, e com exclusivi-

'('-1"5!'-"-.-"(.*-+@D.!1"!+-%!&("!$"6%(,$*,(3-+,-1"*+'-5-+'-+,-"'-"

($,!%*4(/0!"'!".!#('!%?

BF"&-"*+#.$*1"#!3!"'-#!%%;+#*(".=6*#(1"-)-+,$(."3!'*]#(/0!"&!#*-,@%*("

'!".!#(,@%*!1"(*+'("3(*&"-3"-#!+!3*("'-"3-%#('!1"#!3!""E!G-""&-"#%*!$1"-3"

2$-"#*%#$.(3"!&"#(5*,(*&1"#!3!"3-#(+*&3!"'-"5%-&-%)(/0!"'(&"-35%-&(&?

\!%+(3D&-"(<$&*)(&1"-1"5!%,(+,!1" *+('3*&&F)-*&1" #.@$&$.(&"2$-"-+-

,%()(3"("&$("8%(+#("3!)*3-+,(/0!?":"&-"!"#!+,%(,!"'-".!#(/0!"*+'$)*'!-

&(3-+,-"!"*+,-6%(1",(3<73"-&,(%@"(.8!%%*('!"5(%("&-%"(.*-+('!?

V!<"!"5!+,!"'-")*&,("-#!+Y3*#!"-"&!#*(.1"("*+,-%(/0!"8$+'!D5!+,!"7"

'-#*&*)("5(%("("-C5.!%(/0!"#!3-%#*(.?

 0!"E@1"&!<"2$(.2$-%"5%-,-C,!1"#!3!"&-"%->%(%"!"8$+'!"-35%-&(%*(."

'("#!%%-+,-"'-"6*%!"5(,%*3!+*(.1"!"2$-"-2$*)(.-%*("T"&$("5-%'("5-.!".!#(,@-

%*!1"2$-1"#!3"&-$"-C#.$&*)!"-&8!%/!1"!"#!+&,%$*$?

J@"+(&#-"8$.3*+('("5-.("&(+/0!"'("+$.*'('-"2$(.2$-%"#.@$&$.("*+&--

%*'("+!"#!+,%(,!"'-".!#(/0!"2$-"*+*<("!$"'*]#$.,-"("#-&&0!"'!"-&,(<-.-#*-

mento, quando nele se inclui o fundo empresarial.

Em nosso livro A Lei do Inquilinato Comentada1"L^"-'*/0!1":'?"_!%-+-

&-1"+("5@6*+("LO1"-+8%-+,(3!&".!+6(3-+,-"!",-3(1"(]%3(+'!"2$-"S*35!%-

,(+,-"'*&>+/0!"&-"*35A-"-+,%-"("#-&&0!"'!"#!+,%(,!"-"("'!"-&,(<-.-#*3-+,!"

ou do fundo de comércio, que pertence, exclusivamente, ao locatário”.

:".!6!"("&-6$*%1"%-3(,(3!&I"S(!".!#(,@%*!1"#!3!"&-"'*&&-1"5-%,-+#-"!"

-&,(<-.-#*3-+,!1"+0!"&-"('3*>+'!"2$-"5$'-&&-"&-%"-.-"*+*<*'!"'-"'*&5!%"

do que é seu, cedendo-o a terceiro”.

Se não pode o inquilino sofrer entraves opostos pelo locador para 

transferir o fundo empresarial, o que não dizer, então, do seu capital social.

W!3!"&-"5!'-"('3*>%1"T".$4"'!&"5(%('*63(&"2$-"E!G-"*+8!%3(3"!"'*-

%-*,!"5%*)('!1"2$-"!".!#('!%"*+,-%]%("+("#!35!&*/0!"(#*!+@%*("'!".!#(,@%*!1"

'-,-%3*+(+'!"2$-3"5!&&("&-%"-C#.$F'!"!$"('3*>'!"+("&!#*-'('-1"!"2$-",%(-

%*("#!+&-2$;+#*(&"#(,(&,%=]#(&"5(%("!"+!%3(."'-&-+)!.)*3-+,!"'!"+-6=#*!?

B"%-6%("(*+'("3(*&"&-"8!%,(.-#-"-3"&-",%(,(+'!"(".!#(,@%*(1"!$"&$("

#!+,%!.('!%(1"'-"$3("5-&&!("G$%F'*#(1"!%6(+*4('("&!<"("8!%3("'-"&!#*-'(-

'-"(+Y+*3(1"+("2$(."+0!"&-"'*&>+6$-3"(&"5-&&!(&"+(,$%(*&"2$-"("*+,-6%(3?
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A cessão do capital social votante em nada repercute no contrato 

'-".!#(/0!1"G@"2$-"&-"!5-%("($,!3@>#("&$<D%!6(/0!"+!&"'*%-*,!&"-"'-)-%-&"

'!">,$.(%"(+,-%*!%?

 0!"&-"5!'-"!.)*'(%"2$-"'-&'-"!&"%!3(+!&"&-"#!+&(6%!$"("%-6%("

&-6$+'!"("2$(."("5-%&!+(.*'('-"G$%F'*#("+0!"&-"#!+8$+'-"#!3"("+(,$%(.1"

'(&"5-&&!(&"2$-"("*+,-6%(3?

 !"W='*6!"'-"RQR`1"!"5%-#-*,!")*+E("-C5%-&&!"-3"&-$"(%>6!"Ma?

 -3"&-"'*6("2$-"!"W='*6!"(,$(."+0!"!"%-5%!'$4*$1"!"2$-"+-3"'-"

.!+6-"&*6+*]#("2$-"!",-%*("%-)!6('!1"!"2$-"&-%*("*35-+&@)-.?

J$&>]#(D&-"+0!",-%"8-*,!"!".-6*&.('!%"'-"MaaM"3-+/0!"-C5%-&&("T"%--

6%("5-.!"8(,!"'-"&-",-%"('3*>'!1"#!3!"-C#-/0!1"-"-3"&*,$(/A-&"-&5-#F]#(&1"

("'-&#!+&*'-%(/0!"'("5-%&!+(.*'('-"G$%F'*#("+!"(%>6!"Oa"'!"W='*6!"W*)*.?

[(&"!"+!)!"*+&>,$,!1"2$-",(3<73"#!+&,("'!"(%>6!"ML"'!"W='*6!"

de Defesa do Consumidor, nem de leve arranhou a milenar doutrina e a 

&=.*'("#!+&,%$/0!"5%-,!%*(+("+!"&-+>'!"'("*+'-5-+';+#*("-+,%-"(&"5-%&!-

+(.*'('-&"G$%F'*#("-"+(,$%(.?

B"3(,7%*("7"-+8%-+,('("5-.!"\%*<$+(."'-"J$&>/("'-"V0!"b($.!1"-3"

Acórdão assim ementado:

89):%;<)*-<)*&!"4(!-:4%=0*7;<)*(!*(!",!>)*%>?4@%(%*,)&*=):%-
()&A*%=!'%-()*%*):)&&B-:4%*(!*4-2&%;<)*:)-.&%.?%=A*:)-"?$"-
.%-:4%(%*-%*%=.!&%;<)A*"!#*%*"?%*%-?B-:4%A*()*C?%(&)*"):4%=*
(%*!#,&!"%*=):%.6&4%0*D4.?%;<)*C?!A*(!*%:)&()*:)#*)*,%:.)*
=):%E:4)A*F*:)#,%&%(%*G*"?$=):%;<)A*:!""<)*)?*.&%-"2!&B-:4%*
(%*=):%;<)A*C?!*"H*,)(!&4%#*):)&&!&*:)#*:)-"!-I#!-.)*,&F-
54)*!*!":&4.)*()*=):%()&0*J?=4(%(!*(%*&!2!&4(%*:=6?"?=%*:)-.&%-
.?%=0*9):%;<)*K&#%(%*,!=%*,!"")%*>?&L(4:%A*-<)*,)&*"!?"*"H-
:4)"A*:)#*)"*C?%4"*-<)*"!*:)-2?-(!0*9):%.6&4%*C?!*:)-I-?)?*
"!-()*%*#!"#%*!#,&!"%A*-<)*)$".%-.!*%*#)(4K:%;<)*-%*"?%*
:)#,)"4;<)* "):4%=0* MN4'B-:4%*(!*%?.)&4@%;<)* * * ()* * * =):%()&**
C?!* * 4#,=4:%* * !#* * 4-(!54(%* 4-.&)#4""<)* -%* 54(%* "):4!.6&4%0*
O)-.&%.)*(!*=):%;<)*C?!A*%(!#%4"A*-<)*,)(!*!C?4,%&%&*"4.?-
%;P!"* -<)* :)#,%&%(%"* ,!=)* ,&H,&4)* )&(!-%#!-.)* >?&L(4:)0*
Q!:?&")*-<)*,&)54()0R
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B"&-6$*%1"#!+>+$("!"B#=%'0!I

8S*:)-.&%.)*!#*C?!".<)*!N,&!""%#!-.!*,&!5B*C?!*%*"?$=):%-
;<)*)?*:!""<)*(%*=):%;<)*"<)*5!(%(%"*"%=5)*,&F54%*!*!":&4.%*
%?.)&4@%;<)*()*=):%()&0*T%=*,&!54"<)*!".6*(!*%:)&()*:)#*)*%&.0*
UV*(%*9!4*()*W-C?4=4-%.)A*-<)*"!*C?!"I)-%-()*(%*"?%*5%=4(%(!0

J)*!-.%-.)A*F*-?=%*%*(4",)"4;<)*:)-.&%.?%=*C?!*!C?4,%&%*G*"?-
$=):%;<)*)?*:!""<)A*-<)*%?.)&4@%(%"*C?%=C?!&*%=.!&%;<)*C?!*
5!-X%*%*"!&*2!4.%*-%*!#,&!"%*=):%.6&4%A*-%*"?%*&%@<)*"):4%=*)?*
-%"*"?%"*C?).%"A*"!#*%-?B-:4%*!N,&!""%*()*=):%()&*+Y"0*Z[/0

A propósito:

8\*-?=%*%*:=6?"?=%*C?!A*!#*:)-.&%.)*(!*=):%;<)A*!C?4,%&%*G*
"?$=):%;<)*)?*G*:!""<)*()*,&F(4)A*,%&%*)*K#*(!*"?>!4.6]=%*%*
,&F54)*:)-"!-I#!-.)*!":&4.)*()*=):%()&A*.)(%*%=.!&%;<)*!#*
:)-.&%.)*"):4%=*(!*=):%.6&4)*,!"")%*>?&L(4:%*+^T7*_`aVV[/R*+4-*
TX!).b-4)*J!'&<)A*^)"F*Q)$!&.)*c0*d)?5B%*!*9?4"*d?4=X!&#!*
70*e)-(4)=)A*Código Civil e legislação civil*!#*54')&A*Vfg*!(4-
;<)A*M(4.)&%*D%&%45%A*[fUUA*,0*UVUhA*-).%*Ug*%)*%&.0*Zi*(%*9!4*
_0[ZiajU/0

M#*,&4#!4&)*=?'%&A*%*=):%;<)*2)4*:!=!$&%(%*,!=%*,!"")%*>?&L(4-
:%A*:?>%*,!&")-%=4(%(!A*:)#)*F*"%$4()A*-<)*"!*:)-2?-(!*:)#*
%*()"*"!?"*"H:4)"0

7""4#A*%4-(%*C?!*):)&&%*#)(4K:%;<)*-%*&%@<)*"):4%=*)?*-%*
:)#,)"4;<)*(%*!#,&!"%*!#*(!".%C?!A*4".)*-<)*%:%&&!.%*%=.!-
&%;<)*()*5L-:?=)*=):%E:4)*!N4".!-.!A*!4"*C?!*%*=):%.6&4%*!*):?-
,%-.!*()*4#H5!=*:)-I-?%#*"!-()*%*#!"#%*,!"")%*>?&L(4:%*
C?!*:!=!$&)?*)*:)-.&%.)*(!*=):%;<)0

D!*-<)*$%".%""!A*%*!N4'B-:4%*(!*%?.)&4@%;<)*()*=):%()&*,%&%*
C?!*):)&&%*C?%=C?!&*%=.!&%;<)*-%*"):4!(%(!*&!,&!"!-.%&4%*4--
(!54(%*4-.&)#4""<)*-%*54(%*"):4!.6&4%0

S*:)-.&%.)*(!*=):%;<)*-<)*,)(!A*%(!#%4"A*,&!.!-(!&*!C?4,%-
&%&*(?%"*"4.?%;P!"*C?!*,%&%*)*,&H,&4)*)&(!-%#!-.)*>?&L(4:)*
"<)*$!#*(4"I-.%"0
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M#* "?#%A* %-.!* %* -?=4(%(!* (%* &!2!&4(%* :=6?"?=%* :)-.&%.?%=A*
%*%=.!&%;<)*-)*C?%(&)*"):4!.6&4)*(%*=):%.6&4%*-<)*>?"IK:%*)*
(!",!>)*,&!.!-(4()*,!=%*%,!=%-.!R0

O Acórdão é da AC 907 6451-98.2009.8.26.0000, sendo Relator o 

c-&-3<(%6('!%"W-&(%"K(#-%'(?

Quando aprovada a Lei 12.112, em dezembro de 2009, sendo envia-

'("5(%("&(+/0!1"!"b%-&*'-+,-"'("d-5e<.*#(")-,!$1"5(%#*(.3-+,-1"!"&-$",-C,!?

:""("5(%,-")-,('("8!*"G$&,(3-+,-"!"'*&5!&*>)!"2$-"5%-)*("("(+$;+#*("

'!"5%!5%*-,@%*!"-P!$".!#('!%"5(%("("3(+$,-+/0!"'!"#!+,%(,!"2$(+'!"E!$-

)-%"3$'(+/("&!#*-,@%*("+("-&,%$,$%("*+,-%+("'("5-&&!("G$%F'*#(".!#(,@%*(?

B"G$&>]#(>)(1"(#!.E*'("5-.!"W!+6%-&&!1"2$-"3(+,-)-"!")-,!1"7"+!"

&-+>'!"'-"2$-"S!"#!+,%(,!"'-".!#(/0!"]%3('!"-+,%-"!".!#('!%"-"("5-&&!("

G$%F'*#("+0!"6$(%'("2$(.2$-%"%-.(/0!"'-"'-5-+';+#*("#!3"("-&,%$,$%(/0!"

&!#*-,@%*("'("5-&&!(" G$%F'*#(" .!#(,@%*(U1"-"-&,("7"(" ,%(+&#%*/0!"-C(,("'(&"

razões do veto.

 0!"5!'-"!" ,-%#-*%!1"(*+'("2$-" &-G("!" .!#('!%1" *3*&#$*%D&-"+("-&-

trutura societária do locatário, sob pena de se travar a roda da economia 

'(&"-35%-&(&1"#!3"#(,(&,%=]#(&"#!+&-2$;+#*(&"5(%("("&!#*-'('-1"#!3!"

$3",!'!1"!"2$-"#!+&>,$*%*("(6%-&&0!"*+&$5!%,@)-."(!"5%*+#F5*!"'("8$+/0!"

social dos contratos.  


