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Intenção e Gesto: Possibilidades 
Lógicas no Direito

Renata Celeste Sales
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INTRODUÇÃO

 !"#$"%&'&()*$+%#"#,-#$&,&(.!&%$&!$+%/01&!$-#$2.%#."*$#,34&,"*$+&!-
!56#.!$-#$47&$1*(*1&89*$,*$+(&,*$-&$:*%7&(.;&89*<$"#,"&,-*$.,:#%.%$47&$
%#!+*!"&$&1#%1&$-&$+%#!#,8&$-#$47&$#!1%."4%&$(=>.1&$,*$%&1.*15,.*$?4%5-.1*@

A.,-&$-.!140%/$1*7*$*$-.!14%!*$-#$%&1.*,&(.-&-#$?4%5-.1&$-/$:*%7&$
&$47&$ %#&(.-&-#$&4"B,01&$#$+%=+%.&<$ %#&(.;&,-*$47$1%4;&7#,"*$ 1*7$&$
.-#.&$-#$!.74(&1%*$-#(#4;.&,*$#$&$:*%7&89*$-#$6#%-&-#!$#C+(51."&!@$

D4!1&E!#$&$+&%0%$-&!$ .-#.&!$#(#,1&-&!$"%&8&%$*!$#!+&8*!$-&$(=>.1&$
.,:*%7&,"#$-*$!.74(&1%*<$,#!"#$1&!*$47$7*-#(*$?4%5-.1*<$#$-&$(=>.1&$*+#-

rante nos usos do direito. A pretensão reside em indicar como realidade e 

.(4!9*$-.&(*>&7$+&%&$&$!4!"#,"&89*$-*$,#1#!!/%.*<$>&%&,0,-*$47$!.!"#7&$
-#$(.,>4&>#7$+&%&$&$F.%G%&1.*,&(.-&-#$-&!$:*%7&!$?4%5-.1&!@

 !"!#$%&$'(&)!*+,#-.)

A!$1*,!#34B,1.&!$-#$'&!#$%&1.*,&($.(47.,.!"&$!#$&+%#!#,"&%&7$+&%&$
*$-.%#."*$1*7*$47&$,#1#!!.-&-#$-#$&H%7&89*$:*%7&(.!"&@$I$+#%5*-*$7*-

-#%,*$.,!1%#6#$47$+#,!&7#,"*$1.#,0H1.!"&$34#$:*%8&$*$2.%#."*$&$47&$%#-

+%#!#,"&89*$:*%7&($6/(.-&$-#$47&$.,!+.%&89*$!#7J,01&$75,.7&@

K&%&$"&,"*<$#!!#$-#!#?*$:*%7&(.!"&$!#$&+%#!#,"*4$,&$1*,:#189*$-#$
1=-.>*!$34#$&>%#>&%&7$47$!.!"#7&$-#$(.,>4&>#7$+%=+%.*$#$+*!!.'.(."&%&7$
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&$,#1#!!/%.&$ !#>4%&,8&$#7$%#>%&!$+%#6.&7#,"#$*%>&,.;&-&!@$A$ .,"#,89*$
%&1.*,&(.!"&$1*,!.!04$,&$!.7+(.H1&89*$-*$+%*1#!!*<$&$+%/01&$-#6#%.&$!#%$
%#-4;.-&$&$1*,)#1#%$*$:&"*<$#,1*,"%&%$&$%#>%&$#$&+(.1/E(&<$7*-#(*$+%=C.7*$
&$47$-.!+*!.06*$7&34.,&(@$

 !!#$1.#,0H1.!7*$:*.$&$1)&6#$+&%&$*!$+%*1#!!*!$1*-.H1&-*%#!$#$&$
+%#!!9*$+*!.06.!"&$,*$2.%#."*@$A$.7+*!.89*$-&$!#7J,01&$,*%7&06&$-#6#-

%.&<$&*!$7*(-#!$-&$L+*1&<$!#%$1&+&;$-#$>4.&%$*$!#%$+&%&$*$-#6#%M!#%$1*7$
+%#1.!9*$ #$ (=>.1&@$2#$ 1#%"*$7*-*<$ +*-#7*!$*4!&%$ -.;#%$ 34#$ #!!&$ :*%8&$
1*-.H1&-*%&$-#4$:*%7&!$&$47$!4?#."*$&'!"%&"*$4,."/%.*1$.-#,0H1&-*$1*7*$
Direito, leia-se abstrato porque são formas vocabulares que partem de 

47&$ .,"#,89*$-*$ 1%.&-*%$#$4,."/%.*<$ 47&$6#;$34#$-#6#$+&%0%$-*$ 1*%+*$
:*%7&(.;&-*$&$%#!+*!"&$+&%&$*!$:&"*!@$A$#!!#$!4?#."*$#!"/$#,"%#>4#$&$:4,89*$
-#$7*6.7#,"&%$#$:%#&%$47$+%*?#"*$-#$!*1.#-&-#@

2#$:*%7&$.,"#.%&7#,"#$,#1#!!/%.&$+&%&$*$1#,/%.*$"#=%.1*$#$+%/01*<$
*$!.(*>.!7*$&+&%#1#$1*7*$"L1,.1&$#$:L@$A$,*%7&$!#$"%&,!:*%7&$#7$+%#7.!-
!&$7&.*%<$&$(=>.1&$!.(*>5!01&$+&!!&$&$H>4%&%$1*7*$:*%"#$&%>47#,"*$%&1.*,&($
,*$-.!14%!*$?4%5-.1*<$:&;#,-*$4!*$-&!$:=%74(&!$&'!"%&"&!$F/010!.!2!3!4!5!
2!.4!6070!5!2!38<$+&%&$#!!#$7*-#(*$:*%7&(<$,*%7&$#$&89*$+*!!4#7$47&$
1*,#C9*$"%&,!+&%#,"#<$ :&1.(7#,"#$%#1*,)#156#($#$+*%"&,"*$ (.>&-&$&$47&$
-#1.!9*$(=>.1&@$A$40(.;&89*$-#!!#$%&1.*15,.*$-#6#$+%#!!4+*%$&(>4,!$.,-.1&-

06*!<$47$-#(#!$*$-#$34#$L$+*!!56#($47&$%#!+*!"&$N,.1&$,&$%#&(.-&-#$?4%5-.-
ca. Dentro de um plano teórico, esse pensamento pode ser sustentado de 

:*%7&$+(&4!56#(<$ #,"%#"&,"*$+%*'(#7&!$ !4%>#7$34&,-*$-&$ .,"#%:#%B,1.&$
-*$+(&,*$#7+5%.1*$-&$&+(.1&89*$-*$-.%#."*@

A$ %#&(.-&-#$ ?4%5-.1&$ 7*!"%&E!#$ 74(0:&1#"&-&$ -#7*,!"%&,-*$ 47$
>%&,-#$1*,?4,"*$-#$%#!+*!"&!$+*!!56#.!$+&%&$1&-&$1&!*$F!.!9!34!.!9!-!:::!.!
9;!</=:!G@$K*-#7*!<$-.;#%$34#$&$(.>&89*$,*%7&$#$&89*<$34&,-*$%*7+#7$*!$
(.7."#!$-*$4,.6#%!*$"#=%.1*$#$&-#,"%&7$*$7#.*$#7+5%.1*<$#,1*,"%&7$47&$
"#%1#.%&$6.&<$&$-&$1*,0,>B,1.&$ .,:*%7&-&$+*%$6&(*%#!$+*(501*!<$!*1.&.!$#$
#7*06*!@$A!!.7<$*$4!*$-*$!.(*>.!7*$%#&(.;&$74."*$7&.!$47&$+*(501&$?4%5-
dica a um método de Direito.

 C+%#!!O#!$7&"#7/01&!$ #$ (=>.1&!$ !9*$ 4,56*1&!2. Diferentemente 

dos termos encontrados no Direito, estes são repletos de possibilidades 

-#$!.>,.H1&-*@$P*$$%&1.*15,.*$(=>.1*$:*%7&(<$+*-#7*!$.-#,0H1&%$%#(&8O#!$

Q$A-&+"&89*$-*$"#%7*$40(.;&-*$+*%$A,"*,.*$P#>%.$#$R.1)&#($S&%-"$,&$*'%&$.,0"4(&-&$O trabalho de Dioniso.

T$ C"%&5-*$-#$&%0>*$&.,-&$,9*$+4'(.1&-*$-*$K%*:@$U*%34&"*$-#$V&!"%*$W%@$XY*%7&(.;&89*$-*$%&1.*15,.*$?4%5-.1*Z$*$-#-

!&H*$-&$%#-489*$!#7J,01&X@
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-*$0+*$F$se A é F, é falso dizer que A é não-F ). O Direito nos oferece essa 

-4+(&$.-#,0-&-#$&4!#,"#$-#$7#1&,.!7*$(=>.1*$F$><!.!2!?4!.!@01<!><A!BC0-
-F G<$.!!*$&$-#+#,-#%$-&$7*-.H1&89*$-*!$!.>,.H1&-*!$-&$!#7J,01&$*+#%&-

-&$+*%$34#7$&+(.1&$&$%#>%&@

V*,"4-*<$&$#6.-B,1.&$-&$,#>&89*$-&!$+%#7.!!&!$7&.*%#!$+&%&$&$%#-

+%#!#,"&89*$&-#34&-&$-*$2.%#."*$,9*$#,1#%%&$+*%$!.$&$,#>&89*$-&$+*!!.'.-
(.-&-#$-#$:*%7&(.;&89*$,*$2.%#."*<$47&$6#;$34#$,9*$!#$"%&"&$-#$47$N,.1*$
!.!"#7&$-#$(=>.1&$&$!4%>.%$1*7*$+(&4!56#($&*$.,6=(41%*$?4%5-.1*@$P#!!#$%&!-
"%*<$!#>4#E!#$*$+%*'(#7&$-#$-#"#%7.,&%$&$+*!!.'.(.-&-#$-#$47&$ (.,>4&-

>#7$1&(14(&-&$,*$2.%#."*$*4$#7$!#4$+%*1#-.7#,"*$#$&"L$34#$+*,"*$+*-#$
!#%$%#1*,)#1.-&$&$#!"&'.(.-&-#$-*!$!.!"#7&!$?4%5-.1*!@

D!"!.!)&EF$%#-.!&!G!&$%GH$G!5.)!H&,H.)

I$34#$!9*$%#>%&![$I$34#$!.>,.H1&$-.;#%$34#$47&$%#>%&$#C.!"#[$I!$
"%.'4,&.!$ &+(.1&7<$ ,&$ %#&(.-&-#<$ %#>%&!$ *4$ H,>#7$ 7#%&7#,"#$ :&;BE(*[$
FSA\U<$ Q]]^ZQ_G@$ A$ +%=+%.&$ -#H,.89*$ -#$ %#>%&$ ?/$ .7+O#$*$ +%*'(#7&$-&$
%#-489*$!#7J,01&@$A$%.>*%<$!#$&$+%#1.!9*$-*$"#%7*$:*!!#$.7+%#!1.,-56#(<$
#!"&%5&7*!$(.-&,-*$1*7$47&$*,"*(*>.&<$#$'#7$+*!!.6#(7#,"#$.!!*$+*-#%.&$
(#6&%$`$.,1*74,.1&'.(.-&-#$#C+(51."&@

R&!$*$34#$ !9*$ %#>%&![$ a9*$ !*7#,"#$ 1*,1#."*!$*%>&,.;&-*!$#$#C-
+%#!!*![$ U&7'L7$#,6*(6#7$ 1*,1#."*!$ .7+(51."*!<$7*%&.!<$ +*%$ #C#7+(*<$
,#!!#$1&!*$.,:*%7&-*$+*%$6&(*%#!$14("4%&.!$#$!4'?#06*![$K&%&$34#$!9*$:#.-
"*![$K&%&$&$*'#-.B,1.&$*4$+&%&$:&;#%$6&(#%$&$+&%0%$-&$-#!*'#-.B,1.&[$A!$
#!+#14(&8O#!$!*'%#$*$+*%$34#$#$*$+&%&$34#$-&!$%#>%&!$,*!$(#6&%.&$&$47&$
.,H,."4-#$-#$ .7+%#1.!O#!$#$*4"%&$ .,H,.-&-#$-#$+*!!.'.(.-&-#!<$ 1*,"4-*$
,9*$L$&$H,&(.-&-#$-*$"#C"*@$A$*+89*$+#(*$34#!0*,&7#,"*$L$"#,"&06&$-#$
demonstrar o terreno pouco confortável no qual o Direito se põe.

P*$2.%#."*<$&!$%#>%&!$+*!!4#7$7N(0+(&!$:4,8O#!<$47&$-#(&!<$&$-#$
-.;#%$*$34#$L$+#(*$34#$-#6#E!#%<$#!"&'#(#1#,-*$%#>%&!$-#$1*,-4"&$&!$34&.!$
"#,"&7$&7&(>&7&%<$6.&$,!*"%/!?-"/)#'$-", não só razões formais, mas tam-

'L7$6&(*%#!$7*%&.!@$A$.,6#,89*$-&!$%#>%&!$L<$+*%$&!!.7$-.;#%<$47$+%*1#!!*$
.7+4%*$#7$"#%7*!$-#$%.>*%.!7*<$+*.!$6&.$&"#,-#%$&$47&$-.6#%!&$*%-#7$-#$
6&(*%#!$#$H,&(.-&-#!$+*(501&!<$#1*,b7.1&!<$!*1.&.!$#$-#$7&%c#0,>$+#!!*&(@

I$-#!#?*$-#$47&$ !#7J,01&$,*$2.%#."*$ .,.1.&E!#<$ &!!.7<$-#$7*-*$
aleatório e pouco convincente. O instrumento do Direito deriva de uma 

>B,#!#$ 6.1.&-&$ +#(*!$ .,"#%#!!#!$ 34#$ +&%01.+&7$ -*$ ?*>*$ -#$ (.,>4&>#7@$
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A(L7$-#!!&$ .7+%#1.!9*$-#$H,&(.-&-#$-&$ (#.<$L$,#1#!!/%.*$ (#7'%&%$34#$*$
"#7+*$7&%1&$&$H>4%&$-*$(#>.!(&-*%$#$&$#!1%."4%&$-&$(#.<$-#7*,!"%&,-*$47$
*4"%*$#7+#1.()*$&*$%&1.*15,.*$:*%7&(Z$!#$A hoje é B, em quarenta anos, 

pode vir a ser F$*4$+#%-#%$!#,0-*$,&$!4&$#C.!"B,1.&@$A$7&%1&$-*$"#7+*$L$
.,1*,"*%,/6#($#$#!"/$(.>&-&$`$:4,89*$34#$*$2.%#."*$147+%#<$-.!0,"&7#,"#<$
-#$&1*%-*$1*7$&!$#C.>B,1.&!$-*$"#7+*@

A$%#-489*$!#7J,01&$&+&%#,"#7#,"#$&(7#?&-&$+&%&$&(1&,8&%$*$%#.-
,*$-&$ !#>4%&,8&$ ?4%5-.1&<$,&$6#%-&-#$L$ .,-#!#?/6#(@$K&%&$&$+%=+%.&$ :4,-

1.*,&(.-&-#$-*$2.%#."*<$#(&$-#6#$7&,"#%$47$75,.7*$-#$&'#%"4%&<$!#4$:#-

1)&7#,"*$#,!#?&%.&$*$1*(&+!*$-*$!.!"#7&<$"*%,&%.&$6.!56#($&$.,1*,!.!"B,1.&$
-*!$+*!"4(&-*!$?4%5-.1*!$#$&!$1*,"%&-.8O#!$-#$!4&!$.,"#,8O#!$(=>.1&!@$K*%$
*4"%*$(&-*<$&$.7+*!.89*$-#$47&$!#7J,01&$N,.1&$-#.C&%.&$7&.!$!4!1#d6#($
-#$#6.-B,1.&$*$:&;#%$&%'."%/%.*$-*$2.%#."*@$A!!.7$*$&%'."%/%.*$!#$.7+O#<$7&!$
#7$47&$:*%7&$-.:4!&<$*%>&,.;&-&7#,"#$-#!*%>&,.;&-&$#$1*7$7#,*%$6.!.-
bilidade através da escolha daquele que aplica a norma. Das incertezas, o 

2.%#."*$6&.$1*,!"%4.,-*$!4&!$1#%"#;&!$#7$47$#"#%,*$+&%&-*C*<$!4&$(=>.1&$L$
-#$7&,4"#,89*$#$,9*$-#$:*%7&!@

2#!!#$7*-*<$,9*$+*-#7*!$ :&(&%$#7$47&$ %#&(.-&-#$ ?4%5-.1&<$7&!$
!.7$#7$-.6#%!&!$%#&(.-&-#!$?4%5-.1&!$FA, B, C, D etc.G@$A$%#&(.-&-#$?4%5-.1&$
-*$(#>.!(&-*%$FAG$,#7$!#7+%#$%#+%#!#,"&$&$%#&(.-&-#$?4%5-.1&$-*$&+(.1&-*%@$
A$(.,>4&>#7$,&"4%&($#7$34#$!#$#C+%#!!&$*$2.%#."*$L$74(d6*1&$#$:&;$!4%>.%$
-.!0,"&!$ +*!!.'.(.-&-#!$ .,"#%+%#"&06&!$ F-#$ :&"*<$ *$ 34#$ *$ (#>.!(&-*%$ 34.!$
dizer com A[G@$A$34#!"9*$L$,9*$!*7#,"#$&1#%1&$-&$+*!!.'.(.-&-#$-#$!#$&(-
1&,8&%$47&$.,"#%+%#"&89*$N,.1&$1&%%#>&-&$-#$1#%"#;&<$7&!$"&7'L7$6#%!&$
!*'%#$&$#C.!"B,1.&$-#!!&$1#%"#;&$&.,-&$,*$J7'."*$-&$%#&(.-&-#$-*$(#>.!(&-

dor. Uma norma A,$1%.&-&$+&%&$%#>4(&%$47&$!."4&89*$B, muitas vezes não 

%#>4(&$&$!."4&89*$B. A norma se depara então não só com a maleabilidade 

-#$!#4$!.>,.H1&-*<$7&!$"&7'L7$1*7$&$+(&!01.-&-#$-*!$:&"*!$?4%5-.1*!@

I$74,-*$+%=+%.*$-*$2.%#."*$&+%#!#,"&$#,"*%,*!$#!+#15H1*!$-#$-.-
e1.($&'#%"4%&$+&%&$!#$:&(&%$,&$(=>.1&$1*7*$.,:*%7&,"#$-#$47$7*-#(*$-#$
#!1%."4%&$?4%5-.1&@$ 7'*%&$+*!!4&$&$+%#"#,!9*$-&!$:*%7&!$1#%"&!<$"%&'&()&$
*$"#7+*$.,"#.%*$1*7$&$74(0+(.1.-&-#$-#$+*!!.'.(.-&-#!$-*!$1*,"#N-*!$.,-

1#%"*!@$A$"%&-489*$-#!!&$+(4%&(.-&-#$!#$*+#%&$+#(&!$6.&!$.,"#%+%#"&06&!<$&!$
34&.!$"B7$!#4$7&.*%$%#(#6*$,*!$(4>&%#!$-#$-#1.!9*@$R#!7*$34#$&$.-#.&$-&$
(=>.1&$-#b,01&$1*7*$.,!1%."&$,*$2.%#."*$!#?&$'#7$&1#."&<$!4&$*'!#%6&89*$
,&!$ ;*,&!$-#$&+(.1&89*$-*$2.%#."*$-#7*,!"%&7$!4&$ (.7."&89*$#,34&,"*$
7*(-4%&$+&%&$&$ 1*,1#+89*$#$&!$+%/01&!$ ?4%5-.1&!@$  !"&'#(#1#%$+%*.'.-*<$
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+#%7.0-*<$*'%.>&-*$,*$1&7+*$"#=%.1*$-*$2.%#."*$!#$7*!"%&$6./6#(<$7&!$*$
1*,"#C"*$74(0:&1#"&-*$-&$#C+%#!!9*$-*$2.%#."*$,&$%#&(.-&-#$%#6#(&$&$.,!4-

H1.B,1.&$-*$7*-#(*$-#b,01*@$A$.,1*#%B,1.&$-*$*%-#,&7#,"*<$!*7&-&$&*$
&+&%&"*$!4'?#06*$-*$&+(.1&-*%<$H,-&$+*%$.,6&(.-&%$47&$!4'!4,89*$(=>.1&$
,*%7&f&89*<$-&-*$34#$A nem sempre será B.

I!$ .7+&!!#!$ -&$ (.,>4&>#7$,*%7&0;&-&$ %#!*(6#7E!#$ 1*7$4!*$ -#$
*4"%&$(.,>4&>#7<$&$(.,>4&>#7$.,"#%+%#"&06&$&,1*%&-&$+#(&$+*!!.'.(.-&-#$
-*!$7N(0+(*!$!.>,.H1&-*!<$X1*7$%#!+#."*$&$#!!&$6&%.#-&-#$,9*$L$1*%%#-

"*$+#%>4,"&%$34&($*$!.>,.H1&-*$1*%%#"*<$?/$34#$,9*$#C.!"#$47$!.>,.H1&-*$
verdadeiro de uma palavra” (TUGENDHART, WOLF, 2005:9). O instante de 

&+(.1&89*$-*$2.%#."*$#$!#4$&+&%&"*$)#%7#,B401*$+#%7."#7$34#$*$%&1.*,&($
#$*$#7*06*$-.&(*>4#7$+&%&$&$-#1.!9*<$+%*1#!!*$:&1.(."&-*$+#(&$,9*$#C+(.-
1."&89*$-&$,*%7&3@$A$(=>.1&<$-.:#%#,"#7#,"#$-*$2.%#."*<$,9*$"%&'&()&$1*7$
&$.,"#%+%#"&89*g$#,34&,"*$&$ .,"#%+%#"&89*$+*-#$-&%$,47#%*!*!$%#!4("&-

-*!<$+&%&$&$(=>.1&$.!!*$,9*$L$-#!#?/6#(<$,#7$+*!!56#(@$V*7*$1*,"*%,&%$#!!#$
+%*'(#7&$#$&!!.,&(&%$&$(=>.1&$-*$2.%#."*[$

I$7*7#,"*$-&$.,"#%+%#"&89*$L$&%'."%/%.*<$&$.7+*!.89*$(=>.1&$"&7-

'L7$*$L<$ 1*,"4-*$34&,-*$&$ (=>.1&$ 1*,!"%=.$dado A é B, ela elimina as 

possibilidades de que A$!#?&$C diferente de B. No Direito, esse fechamento 

,9*$#C.!"#<$7#!7*$34#$47&$-#1.!9*$&%'."%&%.&7#,"#$-.>&$34#$.!9!3, ou-

"%&$-#1.!9*$-#$7&.*%$:*%8&$+*-#$-#1.-.%$+*%$.!9!?.

A$(.,>4&>#7$(=>.1&$!.>,.H1&,-*$(=>.1&$:*%7&($+&%#1#$.,&-#34&-&$&*$
2.%#."*$*4$!."4&E!#$:*%&$-#$!#4$#,"*%,*@$K*!!.6#(7#,"#$+*-#%5&7*!$*+"&%$
+#(&$,#>&89*$-#$34&(34#%$7*-#(*$(=>.1*$&+(.1&-*$&*$2.%#."*<$+*%L7$.!!*$
,9*$!#%.&$#C&"&7#,"#$!#>4%*@$K%#:#%#E!#$&1#."&%$*$#!+&8*$-&$(=>.1&$,*$2.-
%#."*$#$%#!!&("&%$!4&$:4,89*$-46.-*!&$F*4$!#%.&$,#1#!!/%.&[G$-#$:*%,#1#%$
47$:*%7&"*$-#$(#>.07&89*$+&%&$&!$-#1.!O#!$?4%5-.1&!@$ ,"#,-#E!#$&34.$&$
(=>.1&$&,"#!$1*7*$47&$:*%7&$-#$&+%#!#,"&89*$-&$-#1.!9*<$:*%?&,-*$!.(*-

>.!7*!<$&$47$7*-#(*$&+(.1/6#($*4$%#1*,)#1.-*$,*$2.%#."*@

O processo decisório, muito antes de ser técnico é arbitrário e de-

H,.-*$+*%$ .7+%#!!O#!$+%*-4;.-&!$+#(&$!4'?#06.-&-#<$6&(*%&8O#!$!*1.&.!<$
7*%&.!<$ %#(.>.*!&!$#$*4"%&!@$P*$#,"&,"*<$ #!!&$+%#-.!+*!.89*$ 6&(*%&06&$L$
,#>&-&$+#(&$H189*$-&$,#4"%&(.-&-#$&C.*(=>.1&$-*$?4.;g$&!!.7<$#!"/$:*%&$-*$
?*>*$-#$ (.,>4&>#7$#C+(51."&@$I$7*7#,"*$-*$,9*$-."*<$-&$6.*(&89*$&C.*-

(=>.1&<$6#7$&$!#%$+%##,1).-*$+#(&$.(4!9*$-*$!.(*>.!7*$:&(!&7#,"#$%#+%#-

_$h-#.&$-#:#,-.-&$+*%$i&")&%.,&$a*'*"&$#7Z$X2*,j"$R#,0*,$")#$P*%7kl@$#B/<ABIJ0BI6!K0LABI6!M0A!)<NO0J=>!0M!*IPQ 
hmfQn<$Q]]Q<$+@$^oEpn@$U%&-489*$-#$W*9*$R&4%51.*$A-#*-&"*<$+4'(.1&-&$,*$Anuário do Mestrado da Faculdade de 
Direito do Recife, nº 7. Recife: Ed. UFPE, 1996, p. 251-273.
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!#,"&-*$,*!$-.!+*!.06*!$H,&.!$-&$!#,"#,8&@$A$ :*%8&$-*$,9*$-."*$ %#!.!"#$
-4+(&7#,"#<$47&$6#;$-#.C&,-*$,*$#!+&8*$-*$ .7+(51."*$ "*-&$&$1&%>&$ .,-

-#!#?/6#($40(.;&-&$+#(*$&+(.1&-*%$,&$ .,"#%+%#"&89*$:&"*f,*%7&$#$-#+*.!$
*'!14%#1#,-*$*$+%*1#!!*$(=>.1*<$*$34&($#C"#%.*%.;&$!*7#,"#$*$,#1#!!/%.*$
`$(#>.07.-&-#$-&$-#1.!9*@$R#!7*$&!!.7$,9*$L$+%4-#,"#$,#>&%$&$+*!!.'.(.-
-&-#$75,.7&$-#$47&$:*%7&(.;&89*$6/(.-&$+&%&$47$+%*1#-.7#,"*$?4%5-.1*@$
P*$#,"&,"*<$#!!&$*'!#%6&89*$!#$:&;$7&.!$+%*6/6#($#,34&,"*$#C+#-.#,"#$
H11.*,&($#$,9*$+4%&7#,"#$(=>.1*@

R!"!.!*+,#-.!5G!)#ES*.-HG!&!.)!T&H5.5&)!5.!-.T&H$.

I$"#%7*$q!.74(&1%*q$"#7$!.-*$74."&!$6#;#!$&!!*1.&-*$&*$&%0H1.&(<$&$
47$1*,?4,"*$-#$H18O#!$14?*$6&(*%$L$#34.+&%/6#($&*$-#$47&$6#%-&-#<$&.,-&$
34#$*!$7#.*!$#C+%#!!.6*!$+#(*!$34&.!$L$%#1#'.-*$!#?&7$*$34#$.,-.1&$&,"#!$
-#$"4-*$*$!#4$6&(*%@$A"%&6L!$-*$!.74(&1%*$L$%#&(.;&-&$&$.,"#>%&89*$-*$:&(!*$
+&%&$%#:*%74(&%$47&$"#*%.&g$&$ "#,!9*$ (=>.1*$#$ .(=>.1*$,*$2.%#."*$+%*-4;$

um simulacro que &!!.7.(&$47&$:&(!&$.-#,0-&-#$(=>.1&$#$1%.&$47$&7'.#,"#$

H11.*,&($#$#!"/6#(<$*,-#$*+#%&7$&!$,*%7&!$#$*!$?4%.!"&!@

A$,#1#!!.-&-#$-#$47&$(=>.1&$&+&%#,"#$34#$"*%,#$*$2.%#."*$&1#."/-

6#($ :%#,"#$ &*!$*4"%*!$ !.!"#7&!$ !4+#%&$ &$ !4&$ .(*>.1.-&-#$7&"#%.&($ 1*7$&$

1%.&89*$-#$47$!.74(&1%*<$,*$34&($!4&!$.,1#%"#;&!$:*%7&7$1#%"#;&!$#$!4&!$

%#>%&!$+*!!4#7$6&(*%$-#$6#%-&-#@$I$!.74(&1%*$&+&%#1#$&!!.7$1*7*$47&$

%&1.*,&(.-&-#$-*$1#01.!7*$#$+*!!4.$7#1&,.!7*!$+%=+%.*!<$!#,-*$47$-#(#!$

&$1&+&1.-&-#$-#$.,!#%.%$*$+%=+%.*$*'!#%6&-*%$,&$*'!#%6&89*@$K&%&$*$?4%.!"&<$

.!!*$!#$&+%#!#,"&$1*7*$&$1%#,8&$34&!#$(N-.1&$#7$47$!.!"#7&$:4,1.*,&(@$ (#$

,9*$#!"/$,*$:*%&g$#(#$#!"/$-#,"%*$-*$!.!"#7&<$(*>*$*$!.74(&1%*$,9*$L$*$:&(!*<$

L$*$6#%-&-#.%*@$K*%$#!!#$7#1&,.!7*<$*$?4%.!"&$&(.7#,"&$&$1%#,8&$,*$2.%#."*$

#,34&,"*$!.!"#7&$(=>.1*$#$+%#!"#!$&$>&%&,0%$*$:#01)#$-&$!#>4%&,8&$?4%5-.1&@

2#(#4;#$.-#,0H1&$*$!.74(&1%*$1*7$47$1#%"*$4!*$-&$(.,>4&>#7$34#$

-/$*%.>#7$&$:*%7&!$1*,!.!"#,"#!$#$.-#,0H1/6#.!$1*7*$"&.!@$A34.$*$!.74-

(&1%*$%#6#(&$47&$+*"B,1.&$,&"4%&($+&%&$&$1%.&89*@$ 7$*4"%&!$+&(&6%&!<$&$

+*"B,1.&$+&%&$&$!.74(&89*4@$I$2.%#."*$!#$7*!"%&$+#(&$:*%8&$-#$!4&$+&(&6%&<$

não a palavra certa, a palavra que é, mas a palavra que vem a ser, são in-

"#%+*!.8O#!$-#$!.74(&8O#!$34#<$"9*$:*%"#7#,"#$&7+&%&-&!$+*%$47$4!*$-#$

47&$(.,>4&>#7$+%=+%.&<$!#$"%&,!:*%7&7$,&$%#&(.-&-#@$

^$U#%7*$40(.;&-*$+*%$2#(#4;#$+&%&$.-#,0H1&%$&!$74."&!$+*!!.'.(.-&-#!$-#$1%.&89*@$
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I$ !.74(&1%*$ ?4%5-.1*$ #!"/$ (*,>#$ -&$ .,>#,4.-&-#@$ a4&$ *%>&,.;&89*$
'#7$ :4,-&-&$ +*!!.'.(."&$ !4&$ .,6.!.'.(.-&-#g$ *$ *%-#,&7#,"*$ #$ &$ +%/01&$
1*,!0"4#7$47&$H189*$34#$:4,1.*,&@$I!$!*(#1.!7*!$,*$&7'.#,"#$?4%5-.1*$
>&,)&7$*4"%&$%#+%#!#,"&89*$!.7'=(.1&g$#7$6#;$-#$%#+%#!#,"&%#7$#%%*!$
!.,"/01*!$#$.,1*%%#8O#!$-#$(.,>4&>#7<$!#4!$4!*!$1*,!#>4#7$-&%$&$#,"#,-

-#%$*$1*,"%/%.*$-&34.(*$34#$#C+%#!!&7$#$"%&6#!"#7E!#$-&$%*4+&>#7$-#$
6#%-&-#@$$P&$(=>.1&$-*$!.74(&1%*<$,9*$)/$1*7+%*7.!!*$1*7$&!$6#%-&-#!$
-*$74,-*<$,#(#$&!$ 6#%-&-#!$ !9*$7&.!$#!+#1.H1&-&!<$ !#4$&7'.#,"#$ 1%.&$
!4&!$+%=+%.&!$%#>%&!$#$+%*-4;$47&$#!:#%&$-#$!4'?#06&89*@$K*%$#!!#$%&1.*-

15,.*<$*$2.%#."*$#C.!"#$#$+#%!.!"#$#,34&,"*$!.!"#7&$#!"%4"4%&-*$1*7+&1"&-

-*<$1*7*$!4?#."*$&'!"%&"*$&4"b,*7*$-#$ .,"#%:#%B,1.&$7/C.7&$,*$1*%+*$
social.

r$-.e1.($%#1*,)#1#%$*$2.%#."*$1*7*$!.74(&1%*<$6#;$34#$&$+%=+%.&$,*-

89*$-#$!.74(&1%*$&.,-&$+*!!4.$47&$-#%.6&89*$,#>&06&$&.,-&$+%*6#,.#,"#$
-&$!4&$%#+%#!#,"&89*$:#."&$+*%$K(&"9*@$I$!.74(&1%*$#%&$&$1=+.&$%4.7$-&$7.-
mesis. De fato aceitar uma teoria de verdade limitada mostrou-se incon-

1#'56#($-4%&,"#$74."*$"#7+*@$P*$#,"&,"*<$+&%#1#$34#$&!$6#%-&-#!$!=$!#$
"*%,&7$+*!!56#.!$#$1*7+%##,!56#.!$34&,-*$+#,!&-&!$#,34&,"*$H189*g$*!$
"#7+*!$+=!E7*-#%,*!$1%.&7$&!$%#&(.-&-#!$H11.*,&.!$*4$*$.,6#%!*@$A$"B,4#$
-.:#%#,8&$#,"%#$*$&'*%"*$#$&$&,"#1.+&89*$"#%&+B401&$-*$+&%"*$%#+%#!#,-

"&$47&$!.74(&89*$-*$-.:#%#,"#$,*$&7'.#,"#$?4%5-.1*<$7&!$#!!&$!.74(&89*$
"*%,&$+*!!56#($*$4!*$%&;*/6#($-*$2.%#."*@$

s7&$6#;$34#$*!$&%0e1.*!$40(.;&-*!$+#(*$2.%#."*$!9*$"9*$+#%!4&!.-
6*!<$*$%#1*,)#1.7#,"*$-*$?4%.!"&$:%#,"#$&$1&-&$!."4&89*$,9*$L$-#$34#!0*-

,&7#,"*<$7&!$-#$1%#,8&$,&$#C.!"B,1.&$-*$!.!"#7&$?4%5-.1*@

U&($34&($,&$&(#>*%.&$-&$1&6#%,&$+(&"b,.1&<$*!$?4%.!"&!$#!"9*$+%#!*!$
&$47$!.!"#7&$-#$1%#,8&!$34#$1#!!&$&$1&+&1.-&-#$1%501&$#$*$+#,!&7#,-

"*$(.6%#$!*'%#$*$2.%#."*<$!4&!$,*%7&!$#$!4&$:4,89*$,&$%#&(.-&-#$#7+5%.1&@$
A$-*C&$?4%5-.1&$,9*$!*7#,"#$.>,*%&$&$-#!1%.89*$-&!$,*%7&!$#$-*$2.%#."*$
+*!"*<$1*7*$:&'%.1&$.7&>#,!$+&%&$#7+%#!"&%$!#,0-*$&*$?*>*$-#$!.74(&89*$
convincente. A caverna do Direito reproduz uma estrutura tão fortemente 

!#-.7#,"&-&$34#$*$?4%.!"&$?/$,9*$!&'#$1*7$34&($.7&>#7E0+*$!#$1*,:%*,-

"&@$I$%#&($,9*$L$%#1*,)#156#(<$L$1%.&-*@$I!$7#1&,.!7*!$-#$!.74(&89*$-*$
2.%#."*$ :&1.(."&7$ !4&$#C.!"B,1.&$ &4"b,*7&<$ !#+&%&-&$-&!$ #C+(.1&8O#!$-#$
*4"%*!$!.!"#7&!@$V*7$*$!.74(&1%*<$*$2.%#."*$>.%&$!*'%#$!#4$+%=+%.*$#.C*<$
-.!"&,1.&,-*E!#$ -&!$ -#7&.!$ 1.B,1.&!$ #$ "*%,&,-*$ !#4$ 4,.6#%!*$ "#=%.1*$ #$
+%/01*$.,1*7+%##,!56#($+&%&$34#7$#!"/$,*$:*%&@
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CONCLUSÃO

R#!7*$!#,-*$-.e1.($"%&8&%$%#+%#!#,"&8O#!$(=>.1&!$6/(.-&!$,*$2.%#.-
"*<$,9*$!#$+*-#$1*,1(4.%$+#(&$.7+*!!.'.(.-&-#$-#$34&(34#%$:*%7&(.;&89*$,*$
#!+&8*$-#$&+(.1&89*$#$:#."4%&$-&!$,*%7&!@$ 7$"#%7*!$-#$7&,.+4(&89*$-*$
+#,!&7#,"*$+&%&$1*,H%7&89*$-#$(#>.07.-&-#$?4%5-.1&<$&$(=>.1&$"#7$4!*$
fundamental prescindindo de validez.

A+#!&%$-#$+*!!4.%$47$>%&4$-#$(4>&%E1*747<$6&(#$%#&H%7&%$34#$*$
2.%#."*$L$47$&7'.#,"#$-#$%#&(.-&-#$H11.*,&(@$V*,"4-*<$L$&!!.7$34#$#(#$
funciona e talvez em outro formato se tornasse incomunicável. A diferen-

8&$34#$7&%1&$!4&$&%0H1.&(.-&-#$-&!$-#7&.!$#!"/$,*$:&"*$-&$.,6.!.'.(.-&-#$
-&$H189*g$*$+#,!&7#,"*$1.%14(&%$-*$?4%.!"&$1%B$34#$*$!.!"#7&$L$47&$"%&-4-

89*$!#7J,01&$-*$2.%#."*@

 7'*%&$*!$+%.,15+.*!$+%&>7/01*!$,9*$#!"#?&7$+%#!#,"#!$,&$1*,H-

>4%&89*$.,.1.&($-*$?*>*<$#(#!$!4%>#7$34&,-*$!9*$,#1#!!/%.*!$+&%&$&$7&,4-

"#,89*$-*!$%#!4("&-*!$+%#6.!"*!g$#(#!$,9*$%#>#7$*$2.%#."*<$7&!$!9*$%#>.-
-*!$+#(&$*1&!.9*$?4%5-.1&@$

P9*$!#$:&(&$#7$47&$%#&(.-&-#$?4%5-.1&<$,#7$#7$47&$N,.1&$+*!!.-
'.(.-&-#$(=>.1&$+&%&$*$2.%#."*@$A!$%#&(.-&-#!$!#$&+%#!#,"&7$#7$1&7&-&!<$
várias camadas de realidade que vão se abrindo umas sobre outras, e para 

1&-&$%#&(.-&-#$47$?*>*$+%=+%.*$#$7#,*%$34#$1*,6#%"#$+&%&$*$?*>*$7&.*%@$
 $-#!!&$:*%7&$&(#&"=%.&$*$2.%#."*$"#7$"*%,&-*$+*!!56#($!4&$>%&,-#$"&%#:&$
de possibilitar uma ordem social duradoura. 

a#$&$%#+%#!#,"&89*$,&$(=>.1&$:*%7&($,9*$L$#6.-#,"#<$,#7$+*%$.!!*$
!#$+*-#$1*,1(4.%$+#(&$#C1(4!9*$-#$"*-&$&$(=>.1&$,*$!.!"#7&$?4%5-.1*@$I$!.-
74(&1%*$?4%5-.1*$!#$7&,"L7$#<$-#$1#%"*$7*-*<$+%*-4;$1=+.&!$-*$74,-*$#$
.,:*%7&$.-#,0-&-#!$+&%&$#!!#$7#!7*$74,-*@$I$!.74(&1%*$-#$2.%#."*$,9*$
+*!!4.$#!"%4"4%&$*,"*(=>.1&g$!4&$#!"%4"4%&$L$#+.!"#7*(=>.1&$#$+*(501&@$I$
34#!0*,&7#,"*$!*'%#$34&.!$+%#!#,8&!$(=>.1&!$*14+&7$#!!&$#+.!"#7*(*-

>.&$%#!"&$#7$&'#%"*<$7&!$&(>47&!$-#$!4&!$:4,8O#!$#!"9*$#6.-#,1.&-&!@$ 
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